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What is this case about?





Whether Equal Access to Justice Act (EAJA) fees are payable following a remand.





How does this affect the VBA?  





No affect.





What is a brief summary of the facts? 





While this case was on appeal to the Court of Appeals for Veterans Claims (CAVC or Court) the Board of Veterans Appeals (BVA) granted reconsideration of the BVA decision.  The Court ordered that if the BVA was inclined to grant reconsideration of its decision, the Secretary was to file with the Court a motion for remand (a Cerullo remand).  See Cerullo v. Derwinski, 1 Vet. App. 195 (1991).  The veteran, through his attorney, filed an application for EAJA fees with the Court and the Court denied the application.





What were the reasons for the Court’s decision?





The veteran, through his attorney, argued that the Cerullo remand provided “some relief on the merits” and thus made him a “prevailing party” for purposes of EAJA fees.  The Court found that a remand does not constitute “some relief on the merits” unless that remand is predicated upon administrative error.  Since, in this case, the remand was not predicated upon administrative error the veteran was not a prevailing party.  As a result, the application for EAJA fees was denied.  


