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FACTS:   In an August 1983 letter, VA notified the veteran that he was rated permanently and totally disabled.  This letter did not mention eligibility for Chapter 35 benefits.  In July 1994, the veteran’s wife applied for Chapter 35 benefits. VA denied entitlement to Chapter 35 benefits finding that “[t]o be eligible for this benefit, a spouse must use the available entitlement within the delimiting period, which is 10 years from the effective date of the permanent and total rating or the notification of the rating of the disabled veteran”.  The appellant argued that notice of the 1983 decision was not proper, since it failed to mention entitlement to Chapter 35 benefits.  





ANALYSIS:   The Court did not reach the argument regarding whether notice was adequate.  Instead, the Court compared the statute, 38 USC § 3512(b), to the regulation, 38 CFR § 21.3046(c)(1).  The Court pointed out that the statute lists three dates “beyond 10 years after whichever . . . last occurs” DEA may not be provided.  The first of those three dates is the date on which VA first finds the veteran has a permanent and total disability.  The second and third of the three dates involve the death of the veteran.  The regulation, as it reads now, gives an eligible spouse a 10-year DEA eligibility period, and provides for a new eligibility period computed if the spouse’s status changes to that of a “surviving spouse.”  The Court, however, decided that an eligible spouse did not have an eligibility period limited to 10 years.  It held that the 10-year period (described in the statute) did not begin until the last of the three possible alternatives set out in the statute had been eliminated.  Since the veteran was still alive in this case, the time for applying for Chapter 35 benefits had not yet expired.  





38 CFR § 21.3046(c)(1) states that “[t]he period of eligibility cannot exceed 10 years”.  The Court held that this 10-year fixed term is not contained in, or authorized by, 38 USC § 3512 or any other provisions of title 38, and that, as a result, the regulation was unlawful.  Since BVA based its decision on this regulation, the BVA decision had to be reversed.  





A dissent by Judge Holdaway states that “[t]here is no question that 3512(b)(1) provides a 10-year limitation on eligibility for DEA benefits” but the question is whether § 3512(b)(3) also provides for this limitation.  This dissent points out that “in the guise of ‘interpretation,’ the majority in fact is rewriting the statute to vitiate one section of the law (§3512(b)(1)) and fill in a gap in another section that Congress, through sloppy legislation, failed to do.  





IMPACT/RECOMMENDED VBA ACTION(S):  Significant for Regional Processing Offices (RPO’s).  This case has been referred to Education Service for further action.  
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