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What is this case about?





The Court found that, in certain cases, an appellant could waive the notice and duty to assist provisions of the Veterans Claims Assistance Act (VCAA).  





How does this affect VBA? 





The impact is not significant since the Court held that a claimant is permitted to waive the duty to assist and notice provisions of the VCAA only when the case is on appeal and an attorney represents the fully informed claimant.





What is a brief summary of the facts? 





The Court affirmed the Board of Veterans Appeals (BVA) finding that the veteran’s disability evaluation for service connected PTSD should not be increased above 30%.





In addition, the Court agreed with the veteran’s argument that, in this case, he could waive the Court’s consideration of the duty to assist and notice provisions of the VCAA.





What were the reasons for the Court’s decision?





The Court looked at the criteria for the 30% disability evaluation under diagnostic code 9411 and found that the factual determination made by VA was not incorrect.  In addition, VA did apply the provisions of Fenderson v. West, 12 Vet. App. 119 (1999), (relating to staged initial disability ratings).  In its decision, VA noted that the veteran’s disability level had remained constant since he filed his claim.





The Court explained that there was no legal reason to prevent a represented (by an attorney) claimant-appellant from depriving himself or herself of the Court’s consideration on appeal of the VCAA notice and duty-to-assist protections, if that is his or her clearly stated, informed and voluntary desire.  








