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BACKGROUND:  In Hayre v. West, 188 F.3d 1327 (Fed. Cir. 1999) (Hayre I), the Federal Circuit affirmed the Court of Appeals for Veterans Claims (CAVC) decision that a November 1972 VARO decision (denying service connection for a nervous condition) did not contain a clear and unmistakable error (CUE), but remanded the matter to determine whether the VARO breached its duty to assist in 1972 by failing to obtain certain requested service medical records.  The Federal Circuit held that if the VARO “breached the duty to assist in 1972, then the 1972 decision was not final for the purpose of direct appeal”.  The Federal Circuit directed the CAVC, if it found such a violation, to remand the case to VA for further adjudication on the theory that the 1972 case remained pending. 





ANALYSIS:  Despite the remand by the Federal Circuit in Hayre I, the CAVC dismissed the case, finding that it did not have jurisdiction.  The CAVC noted that the Notice of Disagreement (NOD) with the 1972 decision was filed in 1973, well before November 18, 1988, the date of enactment of the Veterans Judicial Review Act.  The CAVC noted that neither jurisdiction nor the finality of adjudication was raised before either the Board of Veterans Appeals (BVA) or the CAVC and that the Federal Circuit affirmed the CAVC as to the CUE claim, a claim, which the CAVC pointed out, necessarily assumes the finality of the adjudication being collaterally attacked.  The Court noted that the Federal Circuit did not address the issue of jurisdiction, but appeared to implicitly find jurisdiction for its decision.  The CAVC stated that the mere fact that the Federal Circuit assumed jurisdiction over the 1972 adjudication without articulating a jurisdictional basis for doing so is not dispositive as to the CAVC.   





In response to the veteran’s argument that his 1993 NOD (which preceded the BVA decision that there was no CUE in the 1972 VARO decision) conferred jurisdiction, the CAVC noted the following problems:  1) the 1993 NOD was filed nineteen years after the one-year statutory and regulatory requirements for filing an NOD; and 2) even asserting a theory of estoppel which would reach back and toll the statutory time limit for filing an NOD, the Court could not ignore the fact that the 1993 NOD was submitted in response to a rating decision for an entirely separate claim, filed in September 1992, which claim in no way, explicitly or implicitly, purported to challenge the “issue of finality” of the 1972 adjudication.  





Chief Judge Kramer dissented from the majority’s dismissal fo the appeal.  He stated that the CAVC did not have to have jurisdiction over the service connection issue.  Rather he stated that it is enough for the court to have jurisdiction over the effective-date issue, and in his opinion, the court had jurisdiction over that issue because the veteran filed an NOD in March 1993 based on the RO’s failure to fulfill the duty to assist in 1972.  Also in his substantive appeal, the veteran raised to the Board an unadjudicated Hayre  claim by arguing that VA’s breach of the duty to assist was a “due process” error.  This claim was not addressed in the statement of the case or the Board’s 1995 decision.  Judge Kramer wrote that, because the veteran raised the unadjudicated Hayre claim to the Board and the CAVC, the CAVC had jurisdiction to consider the claim.
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