DECISION ASSESSMENT DOCUMENT

DOCKET NO.:  99-364

ACTIVITY:  EAJA Fees

NAME:  Cullens v. Gober

ISSUE(S):  Equal Access to Justice Act (EAJA) Fees


ACTION BY COURT:  Application for fees granted
DECISION DATE:  1-17-2001

FACTS/ANALYSIS:  When the veteran’s underlying claim for VA education benefits was at the Court, the parties entered into an agreement and filed a joint motion to dismiss the appeal.  Although it was noted in the agreement that it was not a “confession of error”, the parties agreed that the claimed education benefits would be awarded to the veteran.  The veteran then filed an application for EAJA fees, which the Secretary opposed.  In order to be eligible for an EAJA award, the application must contain: (1) a showing that the applicant is a prevailing party within the meaning of EAJA; (2) an assertion that the applicant is a party eligible for an award under EAJA because his or her net worth does not exceed two million dollars; (3) an assertion that the position of the Secretary at the administrative level was not substantially justified; and (4) an itemized statement of the fees and expenses sought, supported by an affidavit from the applicant’s counsel.  

The Secretary did not contest that the applicant is a prevailing party, and the net worth and itemized statement requirements were met.  The Secretary did not agree that his position was not substantially justified.  However, the Court found that the veteran was awarded all benefits previously denied and that, as a result, he was the “clear winner” in the underlying matter.  In addition, the agreement provided for the award of benefits based upon a regulation that became effective after the date of the November 1998 BVA decision and indicated that it was entered into to avoid further litigation.  These factors, conceded by both parties, clearly established that the veteran’s appeal was a necessary step in bringing about the result desired, and that the Secretary did not act gratuitously in settling this matter in the appellant’s behalf.  Accordingly, the Court found that the Secretary’s position was not substantially justified and awarded EAJA fees.  
IMPACT/RECOMMENDED VBA ACTION(S):  None.
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