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FACTS: The veteran filed a Notice of Appeal (NOA) on June 30, 2000 for a June 29, 1999 Board of Veterans Appeals (BVA or Board) decision that denied his claim for a prior effective date.  The veteran contended that the BVA mailed him its June 1999 decision on May 8, 2000 and therefore the NOA was timely filed within 120 days after the May 8, 2000 mailing.  In the Secretary’s Response to a CAVC order, VA contended that while there was an error in the original  mailing of the June 1999 BVA decision, that the veteran received a copy of the decision in November 1999 when he received a requested copy of his complete claims file, which would have included the decision.  In the alternative, the Secretary argued that by the veteran’s own admission the veteran received the June 1999 board decision in mid-January 2000, which would have made his NOA due on or before May 31, 2000. The veteran did not respond to the Secretary’s Response. 





ANALYSIS: The Court stated that in order for a claimant to obtain review of a BVA decision by the CAVC, that decision must be final and the person adversely affected by that decision must file a timely NOA with the Court. Bailey v. West, 160 F.3d 1360, 1363 (Fed. Cir. 1998).  Under 38 U.S.C. 7266(a) and Rule 4 of CAVC’s Rules of Practice and Procedure, an NOA must generally be received by the Court within 120 days after notice of the underlying BVA decision was mailed.  Under 38 U.S.C. 7104(e) there is a “presumption of regularity” that applies to the mailing of Board decisions that “the Secretary and the BVA properly discharged their official duties by mailing a copy of a BVA decision to the claimant and [to] the claimant’s representative, if any, on the date the decision is issued,” and that this presumption can only be overcome by “clear evidence to the contrary.” Davis v. Brown, 7 Vet. App. 298, 300 (1994) (quoting Ashley v. Derwinski, 2 Vet. App. 307, 308-09 (1992)).  When the presumption has been rebutted, the mailing defect may be cured by proof that the Board decision was actually received by the party to whom it was sent, and the 120-day period does not begin to run until the date on which that defect is cured by actual receipt. See Ashley,2 Vet. App. at 311.





The Court found that while there was “clear evidence” to rebut the presumption of regularity that the Board properly mailed the notice of its decision to the veteran, the Secretary provided  uncontested evidence that the veteran received a copy of the June 1999 decision in mid-January 2000.  The Court thus concluded that the mailing defect was cured by the veteran’s actual receipt of a copy of the June 1999 decision in January 2000, and that the 120-day judicial-appeal period began to run at that time.  Because the NOA was not filed within the 120-day judicial-appeal period and nothing in the appeal suggested that tolling of the judicial-appeal period was appropriate, the Court concluded that the appellant had not met the burden of demonstrating that an NOA was timely filed. Given this conclusion, the Court did not address the assertion that the veteran received a copy of the decision in November 1999.
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