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What is this case about?





The claimant, the adult child of the veteran, did not qualify as a “child” under 38 U.S.C. § 101(4)(A) and 38 C.F.R. § 3.57(a) for purposes of accrued benefits or dependency and indemnity compensation (DIC).  





How does this affect VBA? 





No new impact.





What is a brief summary of the facts? 





After the veteran’s death, his surviving spouse claimed service connection for the cause of the veteran’s death based upon in service exposure to mustard gas.  After the surviving spouse’s death, the claimant, the adult child of the veteran, claimed accrued benefits based upon the appeal pending at this mother’s death.  VA conceded mustard gas exposure and determined that the claimant was entitled to accrued benefits in the form of reimbursement for his mother’s burial expenses.  The veteran claimed that he was entitled to DIC and a greater amount of accrued benefits.  The Court affirmed VA’s decision denying both DIC and a greater amount of accrued benefits.





What were the reasons for the Court’s decision?





A survivor may carry on the deceased veteran’s claim for benefits only pursuant to the accrued benefits provisions of 38 U.S.C. § 5121(a).  This provides that the veteran’s spouse, children or dependent parents (in that order) may be entitled to accrued benefits.  If the surviving spouse’s claim is pending at death, the veteran’s child or children may be entitled to accrued benefits.  Similarly, DIC benefits are payable to the veteran’s surviving spouse, children and parents.  Under both the accrued benefits and DIC statutes, a child means a person who is unmarried and under the age of eighteen, or, if over the age of 18, must have become permanently incapable of self support prior to the age of 18.  Since the claimant did not fit into either category, he was not qualified to receive either DIC or accrued benefits. 





