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FACTS:  The Board of Veterans Appeals (BVA or Board) denied the veteran a schedular rating above 50% for post traumatic stress disorder (PTSD).  In addition, the BVA denied the veteran a TDIU under 38 CFR 4.16(a), as he did not meet the schedular criteria.  The BVA did not refer the claim to the Compensation and Pension service for an extraschedular evaluation under section 4.16(b).  





ANALYSIS:  TDIU claim under 38 CFR 4.16(b):  The Court concluded that, in finding that the veteran “remained employed”, the BVA did not consider employment in the context of 4.16(b).  There was no evidence that the veteran had been earning either income in excess of the poverty threshold or a living wage.  Thus, the BVA’s finding that the veteran was “employed” had little relevance to his eligibility for a TDIU rating under section 4.16(b).  





In finding that the veteran “has shown an ability to obtain other employment”, the BVA relied on the absence of evidence rather than on any affirmative evidence of employability.  Absent any such evidence, the BVA’s speculation cannot form the basis for denial of the veteran’s TDIU claim.  In addition, the CAVC found that the BVA’s finding discounting evidence that the veteran was actually incapable of employment was clearly erroneous.





Although the veteran argued that the Court should reverse the decision of the BVA and award a TDIU rating, the Court held that where there is plausible evidence that a claimant is unable to secure and follow a substantially gainful occupation and where the BVA has not relied on any affirmative evidence to the contrary, the Court will reverse the Board's determination that the veteran's case is ineligible for consideration under § 4.16(b) by referral to the C&P Director.  In view of the reasoning in Floyd v. Brown, 9 Vet. App. 88 (1996), the Court held that it could not order the Board to award a TDIU under § 4.16(b), which, unlike § 3.321(b), provides that the claim should be submitted to the C&P Director, because the Board has no power to do so in the first instance.  The Court reversed the Board decision to the extent that it concluded that the veteran was ineligible for § 4.16(b)-TDIU consideration, and directed the Board to submit the matter to the C&P Director for extraschedular consideration under § 4.16(b).





Increased rating claim:  Under Francisco v. Brown, 7 Vet. App. 55 (1994), the most recent, or “current” medical findings are to be given precedence over past examinations in adjudicating claims for a rating increase after an initial rating has been assigned in a final VA decision.  The Court found that it was unclear that the BVA adjudicated the claim as a rating increase claim.  This lack of clarity alone would suggest a remand for a decision supported by an adequate statement of reasons and bases.  In addition, the Court found that the following deficiencies in the BVA’s opinion that would require remand:





The Court held that the Board failed to consider much relevant evidence in terms of the six applicable “areas” listed in diagnostic code (DC 9411) and the Board’s statement of reasons or bases provided inadequate support for its finding that “[t]he veteran does not have deficiencies in most [of the] areas” listed in current DC 9411.  





The Board failed to consider, in its reasons or bases, evidence regarding the area of work.  The Board found that the veteran “remained employed”, despite the fact that the evidence showed he had not reported to work since 1998, and that he “has shown an ability to obtain other employment”, despite the fact that the BVA did not point to affirmative evidence showing that the veteran could obtain other employment.  





The Board failed to consider evidence in terms of applicable DC areas and criteria other than “work”.  For example, the BVA did not address adequately the veteran’s apparent deficiencies in the areas of school, family relations and mood.  Finally, the BVA appeared to rely heavily on a finding that the veteran’s GAF scores have “[o]n average” been 50 or higher, and did not deal with an apparent conflict in the evidence regarding GAF scores.   





The veteran contended that the Court should reverse the BVA’s denial of a 70% rating.  The Court found that it was not left with a “firm and definite conviction” that the veteran was entitled to a 70% rating.  However, the Court found that the Board failed to consider adequately the criteria in DC 9411 for a 70% rating and remanded for a full readjudication – under both the old and new DC 9411 criteria, and the issuance of a new decision supported by an adequate statement of reasons or bases.  





IMPACT/RECOMMENDED VBA ACTION(S):  This case is a good training tool for evaluation of PTSD and for adjudicating 4.16(b) TDIU claims.
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