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NAME:  Werden v. West



ISSUE(S):  Special Adapted Housing - Jurisdiction



ACTION BY COURT:  Dismissal		DECISION DATE:  May 5, 2000



FACTS:  The veteran is diagnosed with multiple sclerosis, and was granted service connection at the 100% evaluation.  Eventually, the condition resulted in the loss of use of both feet.  He was subsequently awarded special adapted housing.  VA contributed $35,000 to the construction of a new home which was to be built in accordance with certain adaptive specifications.  During the final stages of construction, the veteran and the contractor entered into a dispute in which the veteran claimed his house was faulty and did not comply with VA standards on specially adapted housing.  In January 1988, a VA compliance officer inspected the house and determined that the house was completed and found no evidence of non-compliance.  After some dispute over the payee of the $35,000 check, VA issued a $14,000 check to the contractor in August 1988 with the remaining $21,000 held pending another VA inspection.  Over the course of the next few months, VA released $2600 to an exterminator and $450 to the appellant for expenses, and released the remaining funds to the contractor.  The appellant contends that since the home was in violation of local building codes and with VA minimum standards, VA should never had paid the contractor any of the moneys held in escrow until the local codes and VA standards were complied with.  After seeking a General Counsel opinion, the Board of Veterans Appeals (BVA) denied the appeal for lack of jurisdiction.  The BVA stated that it had jurisdiction to hear appeals concerning the eligibility for benefits, but not for the day-to-day decisions on the processing of benefits. 





ANALYSIS:  (This assessment does not cover the due process argument raised)  The Court found that once VA determined that a claimant is authorized special adaptive housing, the Secretary has discretion to determine how the funds are distributed.  The Court held that where a decision is committed to the discretion of the Secretary and no manageable standards exist to evaluate that decision, that decision is committed solely to the Secretary’s discretion and not subject to BVA’s review authority.  The Court went on to explain that the purpose for appellate review, whether by BVA or the Court, is to ensure that the facts found and the laws applied were appropriate.  Therefore, where a decision is subject to absolute discretion, it would be impossible for the BVA to certify whether the necessary facts existed to satisfy applicable law.  In addition, the Court reasoned that even if there was jurisdiction, there would be no remedy to apply since VA already paid the benefits of special adapted housing.  The statute provides for a one time payment for special adapted housing.  



IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None
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