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FACTS:  (This assessment will not cover the facts or analysis relating to 5 arguments which were rejected by the Court.  These arguments related to claims for service connection for post traumatic stress disorder, for service connection based upon exposure to Agent Orange, for an earlier effective date for a service connected head injury, retroactive pension benefits based upon 38 C.F.R. § 3.151(b), and to allegations of clear and unmistakable error (CUE) in Board of Veteran’s Appeals (BVA) decisions and in a regional office decision.  This assessment also will not cover the dissent filed.)  Many years after his discharge from active duty, in November of 1983, the veteran had a work-related head injury.  He filed a claim for VA pension benefits on December 28, 1984.  A VA regional office (RO) denied the claim in March 1985 on the basis that the veteran was not precluded from substantially gainful employment by reason of total and permanent disability.  In August 1987, an RO denied the veteran’s reopened pension claim on the same basis.  The veteran appealed and in March 1988, the BVA remanded the claim so that the regional office could obtain additional medical evidence.  While the claim was in remand status, the veteran delivered to VA a February 22, 1989, Social Security Administration (SSA) decision.  This SSA decision showed that he was granted a closed period of total disability from November 1, 1983, through May 17, 1985, and that he was totally disabled and entitled to Social Security disability benefits beginning May 17, 1985.  In a March 1990 decision, the BVA denied the veteran’s pension claim on the basis that his disabilities, while limiting his ability to engage in some forms of employment, did not preclude substantially gainful employment.  The BVA had not obtained the veteran’s SSA medical records at that time.  

VA received the veteran’s  request to reopen his claim for pension in June 1991.  An October 1994 regional office decision deferred consideration of the claim until the veteran’s SSA medical records were received.  VA received the SSA medical records and in a December 21, 1994, rating decision, the veteran was granted an extraschedular rating of total and permanent disability and granted non-service-connected pension effective from June 1991.  In making its decision, the regional office relied in part on the veteran’s newly obtained SSA medical records.  Following this, the veteran filed a claim for an earlier effective date for pension benefits.  The BVA found no legal basis to move the effective date back to the date of his original (December 1984) claim or the date of his November 1983 head injury.
ANALYSIS:  The Court noted that the BVA had a duty to assist the veteran including obtaining all relevant SSA records regarding his disability and employability before it rendered its decision in March 1990.  The Court had to address the question as to whether that failure in the duty to assist rose to the level of a grave procedural error so that the finality of the March 1990 decision was vitiated.  In Hayre v. West, 188 F.3d 1327 (Fed. Cir. 1999), the Federal Circuit held that the failure of VA to fulfill the duty to assist by obtaining pertinent and specifically requested service medical records “vitiates the finality of an RO decision for purposes of direct appeal.”  Hayre, 188 F.3d at 1333.  The Federal Circuit indicated that this holding would apply to decisions by the BVA or the regional office.  The Court held, in Simmons v. West, 14 Vet.App. 84, 91 (2000), that Hayre does not require the tolling of the finality of an underlying RO decision for a “garden variety” breach of VA’s duty to assist.  The Court took into account the lack of clear instructions on obtaining the SSA records in 1990.  Because of the lack of clear authority to guide the BVA in 1990 concerning the procurement of SSA records, the Court held that the BVA’s duty to assist did not include the obligation to request SSA records.  Also, the BVA did take into account the SSA decision, and both the SSA and BVA decisions discuss the medical evidence underlying the SSA decision.  The CAVC concluded that VA’s failure to obtain the SSA records, which would constitute a breach of the duty to assist under current case law but not in 1990 when the BVA issued its decision, did not give rise to a procedural error comparable to Hayre.  

The Veterans Claims Assistance Act (VCAA) does not impact the holding of this case.  The VCAA clarifies when the duty to assist is triggered.  In this case, it was conceded that VA had the duty to assist.  The holding was that the breach of that duty was not a grave procedural error.

IMPACT ON DECISIONMAKERS:  Significant.  This case further clarifies the types of breaches in the duty to assist which would rise to the grave-procedural error level.  

RECOMMENDED VBA ACTION(S):  This case should be added to the next Summary of Significant Holdings, and a copy should be provided to the training staff.
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