DECISION ASSESSMENT DOCUMENT
DOCKET NO.:  96-302

ACTIVITY:  EAJA Fees

NAME:  Swiney v. Gober

ISSUE(S):  Whether Equal Access to Justice Act (EAJA) fees are warranted

ACTION BY COURT:  Grant of EAJA fees
DECISION DATE:  8-14-2000

FACTS/ANALYSIS:  In this case, the appellant filed two applications for EAJA fees.  The Court first looked at whether the appellant was a prevailing party under the EAJA.  The Court determined that since the BVA decision was vacated, it materially changed the legal relationship of the parties.  As a result, for purposes of the prevailing party analysis, it did not matter that the veteran sought a reversal, but gained only a vacatur.  The Court then determined that the Secretary’s position as to the rating claims was not substantially justified.  The Court rejected the Secretary’s argument that there were special circumstances that would make an EAJA award unjust.  Finally, the Court looked at the reasonableness of the EAJA fees in light of the Secretary’s argument that the veteran’s counsel unduly protracted the litigation in the Court.  The Court found that the veteran’s counsel did not drag out litigation unreasonably.  The Court did reduce the amount of fees awarded by one quarter of the hours claimed, because the veteran’s counsel did obtain less than full success on the severable issues in this case.
IMPACT/RECOMMENDED VBA ACTION(S):  None.
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