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ISSUE(S):  Countable income exclusion of rental proceeds from Indian land held in trust. 





ACTION BY COURT:  Remand 		DECISION DATE:  4-14-2000





FACTS:  VA determined that rental proceeds received by the veteran, an Indian beneficiary, from Indian land held in trust by the United States is countable income for Improved Disability Pension (IDP) purposes.  The veteran received between $2400 and $2800 per year as rental income.  In reaching the conclusion that the rental proceeds were countable income for IDP purposes, VA relied, in part, on VAOPGCPREC 8-87 (July 18, 1990).  The Board of Veterans Appeals determined that all but $2000 of the rental proceeds received per calendar year, after January 1, 1994, was countable income for IDP purposes.  See 38 C.F.R. § 3.272(r).





ANALYSIS:  Section 459e of title 25, United States Code, provides that if land is “submarginal”, it is excludable from countable income in certain instances, including tax and federal benefit payments.  The Court agreed with both the veteran and VA that if the land held in trust on the veteran’s behalf is submarginal, then section 459e is applicable and the income in question would be excludable from countable income under 38 C.F.R. § 3.272.  Both parties were unable to find out whether the land in question is in fact submarginal.  (The veteran contacted the Bureau of Indian Affairs and VA searched the Federal Register notices designating submarginal land issued by the Department of the Interior from July 1, 1980, to the present.)  The veteran argued that submarginal lands refers to the “temporary inability of the land to provide more than a marginal economic return rather than to a long-term submarginal status.”  He pointed out that the fact that the total income was approximately $2400 per year would lead one to believe that the land has marginal economic return.  The Court remanded the question whether the disputed federal trust land is submarginal.  If the land is determined by VA not to be submarginal, then section 3.272(r) controls the outcome of VA’s decision.  The Court suggested that the BVA could consider the evidence in equipoise and apply the benefit of the doubt rule in this case.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  Consideration should be given to updating M21-1, Part IV, Chapter 16, entitled “Income and Net Worth”, to reflect the holding in this case..
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