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FACTS:  The veteran reenlisted in the military in 1978 for a term of service which was to expire in August 1985.  On February 14, 1983, the veteran was honorably discharged as an alcohol abuse rehabilitation failure, based on a urine specimen he provided in December 1982.  In March of 1984, the veteran had sought treatment at a VA orthopedic clinic for an injury to his right knee suffered two weeks prior.  Because of problems with the urine specimen, the veteran was notified in May 1989 that a decision had been made correcting his military records to reflect continuous active duty service until August 15, 1985.  His DD Form 214 was amended to reflect the decision.  After this notice, the veteran filed a claim for service connection for the right knee injury.  In July 1993, the Board of Veterans Appeals (BVA) remanded the case for a VA General Counsel opinion as to whether the veteran’s service between February 1983 and August 1985 constituted active service for purposes of VA benefits.  In May 1994, the Office of General Counsel (GC) issued Precedent Opinion 13-94 (May 9, 1994) which concluded that the veteran was not in active service at the time of the 1984 knee injury because he was not “under military control” at that time.  The BVA subsequently conceded that the veteran’s claim was well grounded, but denied the claim on the merits because the appellant was “not engaged in active service” in accordance with the above GC opinion, which is binding on the BVA.  





ANALYSIS:  (This assessment does not include an analysis on the issue of the left wrist condition.)  The Court determined that the validity of GC precedent opinion 13-94 must be determined.  The Court invalidated this GC opinion, finding that it was in direct conflict with 38 C.F.R. § 3.203 (1999) and the Court’s interpretation of that regulation that “service department findings are binding on VA for purposes of establishing service in the U.S. Armed Forces.”  Duro v. Derwinski, 2 Vet.App. 530, 532 (1992). 





IMPACT ON DECISIONMAKERS:  Significant.  The Court has invalidated VAOPGCPREC 13-94, and has clearly stated that the active service dates found by the military are binding for active duty purposes in making determinations to entitlement to benefits.





RECOMMENDED VBA ACTION(S):  Include this case in the Summary of Significant Holdings prepared by the Judicial Review Staff.
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