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FACTS:  The veteran alleged that a February 1947 rating decision denying service connection for a right leg disability contained a clear and unmistakable error (CUE).  The February 1947 decision stated that the right leg condition existed prior to entry into service, and that the condition was not aggravated beyond the natural progression of the disability.  The veteran never appealed the decision.  In March 1994, the veteran filed a claim of CUE in the February 1947 decision, alleging that the regional office (RO) did not properly consider the presumptions of soundness and aggravation that were in effect at the time of the original decision.  This claim was denied, and the Board of Veterans Appeals (BVA) affirmed the denial.





ANALYSIS:  (This assessment does not include an analysis of the presumption of soundness, since the Court found that the BVA properly applied and rebutted this presumption.)  The Court held that after consideration of presumption of soundness, the BVA must consider the presumption of aggravation.  Since the veteran underwent a permanent increase to the right leg disability, in fact causing him to be discharged, the Court held that the presumption of aggravation had been triggered.  The Court distinguished this case from Hunt v. Derwinski, 1 Vet.App. 292 (1991), where the veteran’s “trick knee” had been asymptomatic at discharge, and no evidence of a permanent increase in disability was presented.  The Court further determined that the BVA did not apply the correct regulation in effect at the time of the original decision.  The Court determined that Veterans Regulation (VR) 1(a), Part I, para. 1(d) was the binding regulation at the time of the original decision.  This regulation provided “That for the purposes of paragraph I (a) hereof [basic entitlement] a preexisting injury or disease will be considered to have been aggravated by active military service as provided for therein where there is an increase in disability during active service unless there is a specific finding that the increase in disability is due to the natural progress of the disease.”  (emphasis added)





The BVA, however, applied 38 C.F.R. § 2.1063 (i)(Supp. 1946), which stated, “[I]njury or disease noted prior to service or shown by clear and unmistakable evidence, including medical facts and principles, to have had inception prior to enlistment will be conceded to have been aggravated where such disability underwent an increase in severity during service unless such increase in severity is shown by clear and unmistakable evidence, including medical facts and principles, to have been due to the natural progress of the disease.”  (emphasis added).  The regulation applied by the BVA did not  include the specific requirement of the applicable regulation.  Relying on Akins v. Derwinski, 1 Vet.App. 228 (1991), the Court concluded that, since no specific finding was of record to rebut the presumption of aggravation, the original decision in February 1947 was the product of CUE.
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