DECISION ASSESSMENT DOCUMENT
DOCKET NO.:  99-988  

ACTIVITY:  RATING

NAME:  Smith (William) v. West

ISSUE(S):  Jurisdiction;  Equitable tolling 

ACTION BY COURT:  Dismissal
DECISION DATE:  6-14-00

FACTS:  The Board of Veterans Appeals (BVA) denied a claim for service connection for cirrhosis of the liver in March 1998.  In July 1998, the BVA received a motion for reconsideration which was denied in October 1998.  In June 1999, the appellant filed a Notice of Appeal (NOA) to the Court of Appeals for Veterans Claims (CAVC) from the March 1998 BVA decision.  Several responses were filed by both the appellant and the Secretary, including motions for extensions.  The appellant claimed that during the time period between his receipt of the denial letter regarding his motion for reconsideration before BVA and his filing of the NOA to the CAVC, he had met with a county service officer who advised him to “sit back and wait” for a decision because his claim was still on appeal.
ANALYSIS:  The Court noted that when a claimant files a claim for reconsideration with the BVA within the 120 NOA period, the claimant is then entitled to a new 120 period to file an NOA if the reconsideration decision is adverse.  The appellant argued that the second 120 period should have been tolled because he relied on the advice of the county service officer, which was misleading.  In Bailey v. West, 160 F.3d 1360 (Fed. Cir. 1998) (en banc), the Federal Circuit held “that a veteran’s inducement by an adversary’s conduct is akin to grounds sufficient to toll a limitations period in a private suit”  Bailey, 160 F.3d at 1365.  The CAVC held that the county service officer did not qualify as an adversary for the purposes of proceedings before the court.  Therefore, the doctrine of equitable tolling was not for application in this case.  Finally, the appellant argued that the letter from the BVA denying reconsideration was confusing, which also contributed to his not filing a timely NOA.  The Court rejected this argument, stating the notification letter denying the reconsideration request included appeal rights, advising the veteran of the 120 day period to appeal to the CAVC.

IMPACT ON DECISIONMAKERS:  None, however, this case does show that misleading or incorrect information given by non-VA employees would not invoke the doctrine of equitable tolling.
RECOMMENDED VBA ACTION(S):  A copy of this DAD and decision should be provided to the training staff.
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