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FACTS:  The veteran was discharged from active duty in 1968.  A service medical record indicated that he had skin cancer and sun-damaged skin on his face.  He was placed on a medical profile that required him to avoid duties that involved exposure to the sun.  The veteran’s separation examination report did not indicate abnormal skin, but did note that he had been advised to have a cyst removed.  In October 1992, the veteran had a lesion, which turned out to be a malignant melanoma, removed from his left foot.  During a 1993 VA examination, he told the examiner he had been advised to have a black mole removed from his left foot in service.  A Board of Veterans Appeals (BVA) remand ordered the regional office to have the veteran examined by specialists in both dermatology and oncology.  The examiners were to review the claims folders and to give an opinion whether the malignant melanoma was related to service.  Both examiners opined that the skin cancer was not related to service.  However, the oncologist made no reference to reviewing the claims folder, and neither doctor indicated he had examined the veteran.  The BVA denied the claim and the veteran appealed.  





ANALYSIS:  The veteran argued that the BVA remand instructions were not complied with by the regional office.  He contended that he was never examined by either the oncologist or the dermatologist, and that the oncologist did not review the claims folder.  VA argued that under the doctrine of administrative regularity it may be presumed that the doctors conducted the examination and the oncologist reviewed the claims file.  The Court rejected this argument because there was no showing that VA has uniform procedures for the administrative processing of remanded claims for which specialized medical examinations have been requested and for which the claims file has been directed to be made available to the examiners.  According to the Court, the administrative regularity presumption is interpreted to encompass regular acts performed in the ordinary course of government business.  If the act is not a regular one but is irregular, VA is not entitled to the presumption.  Accordingly, the Court had vacated the BVA decision, and remanded the matter to ensure compliance with the remand order.  





The CAVC later learned that the appellant died in September 2000.  Therefore, in accordance with Landicho v. Brown, 7 Vet.App. 42 (1994), the CAVC withdrew this opinion, as it lacked jurisdiction once the appellant died.   





IMPACT/RECOMMENDED VBA ACTION(S):  None.  Compensation and Pension Service, General Counsel and the Board of Veterans Appeals will be discussing this decision to the extent that the CAVC may revisit these legal principles in future matters.  
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