DECISION ASSESSMENT DOCUMENT
DOCKET NO.:  98-255

ACTIVITY:  AUTHORIZATION/RATING

NAME:  Smith (Claudus) v. Gober

ISSUE(S):  Payment of interest on a retroactive award

ACTION BY COURT:  Affirm
DECISION DATE:  12-22-00

FACTS:  As a result of a clear and unmistakable error in a rating decision, the veteran was awarded a retroactive payment of $203, 497.31.  He claimed that he was entitled to interest.  The regional office denied the claim, informing the veteran that VA regulations did not provide for the payment of interest.  On appeal, the Board of Veterans’ Appeals (BVA) dismissed the claim, finding that it had no jurisdiction to adjudicate a claim for interest on a retroactive payment.  The Court issued an opinion in this case on August 31, 2000.  Subsequent to that opinion, the Veterans Claims Assistance Act (VCAA) was passed.  Because the Court now addresses the question of whether the VCAA impacts the issue in this case, the Court withdrew that opinion and has issued this one in its place.

ANALYSIS:  (This analysis is the same as the one in the original opinion issued in August 2000.) The Court found that the BVA did have jurisdiction over the claim, but found the error was harmless since the veteran was not entitled to the payment of interest as a matter of law.  The veteran argued that 38 USC § 503(a) (entitled Administrative Error; Equitable Relief) is an express statutory authorization for the payment of interest.  The veteran asked the Court to infer from the general language of section 503 that Congress has expressly consented to a waiver of sovereign immunity allowing the payment of interest.  The Court noted that Congress did not expressly waive sovereign immunity in section 503, and held that section 503 does not authorize the Secretary to pay interest on past due benefits. 

In the alternative, the veteran asked that the Court direct the BVA to order the Secretary, under his equitable powers, to adjust his past due benefits award to include the payment of interest.  The Court noted that the Secretary’s authority to grant equitable relief under section 503 is wholly within the Secretary’s discretion and the Court lacks jurisdiction even to review the exercise of the Secretary’s equitable discretion.  The Court noted that even if the Secretary were inclined to grant the veteran equitable relief, he would not lawfully be permitted to do so.  In sum, there is no statute or regulation that authorizes the Secretary to pay interest on past due benefits under any circumstances, to include the exercise of his equitable powers. 

The Court considered whether the VCAA affects the issue decided in this case.  They concluded that the VCAA has no impact on this issue, and did not consider the VCAA in this amended opinion. 

IMPACT/RECOMMENDED VBA ACTION(S):  None.
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