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ACTIVITY:  RATING

NAME:  Simmons v. West

ISSUE(S):  Grave procedural error and finality of decision 

ACTION BY COURT:  Affirm
DECISION DATE:  8-30-00

FACTS:  The veteran applied for, and was denied, service connection for arthritis on three different occasions, the last of which was April 1977.  The veteran then alleged clear and unmistakable error (CUE) as to the last of those denials, and also stated that in April 1977, he was entitled to service connection for arthritis under 38 C.F.R. § 3.307 and § 3.309, the presumption regulations.  The BVA denied his claim for CUE.  The veteran then appealed to the CAVC.
ANALYSIS: (This assessment does not include analysis on the disposition of the CUE claim.)  The veteran alleged that VA’s failure to obtain a medical examination to determine whether the requisite 10% evaluation threshold under the presumption regulations had been met, constituted a breach of the duty to assist, and that under Hayre v. West, 188 F.3d 1327 (Fed. Cir. 1999), the claim for service connection for arthritis should be considered unadjudicated and non-final.  The Court noted that in Hayre, the Federal Circuit placed substantial weight on three factors, none of which were present in this case.  Those factors were:  1)  the assistance sought by VA was specifically requested, 2)  there was a lack of notice on the part of VA regarding the failure to obtain SMR’s, and 3)  consideration was given to the role SMR’s play in determining the in-service portion of service connection.  The Court also noted that, unlike Hayre, the claimant in this case was not in an abnormal situation where VA was solely in control of obtaining requested evidence.  The Court therefore held that the breach of the duty to assist in question must rise to the level of a grave procedural error in order for the claim to be considered unadjudicated.  The breach in this case was considered a “garden variety” breach, which the Court held does not rise to the level of grave procedural error.  The Court  stated that it was unwise to extend Hayre to encompass such a duty to assist violation, stressing the need for finality within the VA claims adjudication process.  Considering a claim unadjudicated is a remedy only for those types of breaches considered to be “grave procedural error”, which the Court referred to as “errors” that may deprive a claimant of fair opportunity to obtain entitlements provided for by law and regulation.

The Veterans Claims Assistance Act (VCAA) does not impact the holding of this case.  The VCAA clarifies when the duty to assist is triggered.  In this case, it was conceded that VA had a duty to assist.  The holding was that the breach of that duty was not a grave procedural error.  

IMPACT ON DECISIONMAKERS:  Significant.  This case analyses the holding in Hayre, and outlines what elements rating personnel should be alert for regarding a breach of the duty to assist.
RECOMMENDED VBA ACTION(S):  None.  However, a copy of this assessment should be provided to the training staff, and should be included in the next Summary of Significant Holdings of United States Appellate Courts in Veterans Claims.
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