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FACTS:  The veteran, Mr. Scates, disputed the Board of Veterans’ Appeals (BVA) decision of April 30, 1997, which determined that the veteran’s former attorney, Mr. Mason, was eligible to receive payment from the veteran’s past due benefits.  In October 1999, the CAVC issued a panel decision which reversed the decision of the BVA based on the fact that the attorney was discharged of his duties by the veteran, and there was no existing agreement between Mr. Scates and Mr. Mason when past-due benefits were awarded.  Mr. Mason, as intervenor, requested an en banc hearing regarding the BVA’s and the Court’s authority to make a determination regarding eligibility.





ANALYSIS:  The Court held that the BVA’s general jurisdiction is limited to the review of “[a]ll questions in a matter which under section 511(a) of [title 38, U.S. Code,] is subject to a decision by the Secretary.”  38 U.S.C. § 7104.  An exception to this rule is the BVA’s original jurisdiction with regard to attorney fee agreements.  Under 38 U.S.C. § 5904 (c)(2), the BVA “may order a reduction in the fee called for in the agreement if the Board finds that the fee is excessive or unreasonable.”  Traditionally, the basic question of eligibility to receive such payments has always been included when reviewing a feel agreement for reasonableness of the fee.  The Court acknowledged that under its case law it appeared that, in cases where non-direct payment to the attorney is involved, (that is where there is no 20% being withheld) the BVA may in the first instance, review eligibility to charge a fee as part of the reasonableness determination (see In re Fee Agreement of Stanley, 10 Vet.App. 104 (1997)).  





However, the Court looked at Cox v. West, 149 F.3d 1360, a case which involved direct payment to the attorney.  In that case, the Federal Circuit considered the fee withheld as an attorney’s “claim”, thus beginning the adjudication process as with any other “claim”.  Since in this case, like in Cox, there was a fee agreement which called for a withholding of 20% of the retroactive benefits and a direct payment by VA, Mr. Mason had a claim to his fee being withheld, and this claim must first be adjudicated by the agency of original jurisdiction.  Therefore, the Court held that the BVA did not have original jurisdiction to make an eligibility determination.  Furthermore, the holding means that the BVA cannot, sua sponte (on its own motion), review the attorney fee agreement for eligibility.  It’s review is limited to reasonableness only.





IMPACT ON DECISIONMAKERS:  Significant.  The regional offices will now have to make a determination of eligibility for the payment of attorney fees.  








RECOMMENDED VBA ACTION(S):  Consideration should be given to amending 38 U.S.C. § 5904 (c)(2), so that the statute vests original jurisdiction with the BVA regarding all attorney fee agreements with respect to eligibility and reasonableness.  In the alternative, procedures for regional office processing of direct pay contingency fee agreements must be developed and regulations must be published.
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