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FACTS:  While in the service, the veteran sustained a combat related through and through gunshot wound to the left foot.  In June 1970, he was granted service connection and a 10% disability rating for the injury to his left foot under diagnostic code (DC) 5310.  The veteran filed a claim for an increased evaluation which was denied and he appealed to the Board of Veterans’ Appeals (BVA).  Following a BVA remand ordering a medical examination and opinion, an October 1997 VA orthopedic examination report showed a diagnosis of “hallux rigidus and gun shot wound through and through [first] metatarsal.”  A March 1998 examination report showed there were no muscle injuries and that the injury “was strictly skin and bone.”  The examiner also noted that both the flexor and extensor tendons were not severed.  The physician diagnosed the veteran with a “through and through gunshot wound of the first metatarsal without muscle damage, without deformity” and “osteoarthritis of the first metatarsal phalangeal joint (open hallux rigidus).”  





On appeal to the Board of Veterans’ Appeals (BVA), the BVA determined that DC 5310 for muscle injuries was not the appropriate DC, and changed the evaluation criteria to that found in DC 5280-81.  The BVA found that the most recent VA medical examination demonstrated that there had been no muscle injury to the veteran’s foot to evaluate the injury under DC 5310.  The BVA also found the veteran was not entitled to a disability rating greater than 10% under DC 5280-81.





ANALYSIS:  The veteran argued that in discontinuing the original DC (5310), the BVA violated 38 U.S.C. § 110 which prohibits reduction in rating for any “disability which has been continuously rated . . . for twenty or more years.”  The veteran claimed that, as a result of the BVA’s action, he was entitled to compensation under both diagnostic codes 5280-5281 and 5310.  





The Court found the BVA gave insufficient reasons and bases for its decision to change the DC and remanded the case so that the BVA could clarify its decision.  Regarding whether the BVA discontinued a protected rating contrary to 38 U.S.C. § 110 or 38 U.S.C. § 1159 while simultaneously granting service connection for a different injury, the Court ordered the BVA to include a discussion of the issue of severance and why the change in the disability rating code is not, at a minimum, analogous to severance.  The Court noted that a second possible scenario is that the BVA may have merely modified the veteran’s disability rating to conform to the evidence that shows a disability to the left great toe but no disability to the muscles of the left foot.  See Gifford v. Brown, 6 Vet. App. 269 (1994).  A third possible scenario is that the BVA did not want to award the veteran duplicate disability ratings for the same symptomatology.  The Court pointed out that the critical issue for the BVA to address, with regard to the scenarios above, is whether the veteran’s disability is systemic, i.e., muscular or skeletal, or rather only functional, and if so, what is the precise nature of the functional loss common to any rating code that may be utilized.  





IMPACT ON DECISIONMAKERS:  No new impact.  This case indicates that adequate reasons and bases must be given when a decision is made to change diagnostic codes.  Although not mentioned in this decision, VAOPGCPREC 13-92 holds that changing the diagnostic code of a service connected condition evaluated under DC 5003 for over 10 years to diagnostic code 5010 is not prohibited by 38 U.S.C. § 1159.  Also, Gifford v. Brown, 6 Vet. App. 269 (1994) holds that changing a DC code does not violate section 1159 when the purpose of the change is to correct an incorrect rating code.  





RECOMMENDED VBA ACTION(S):  None.
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