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ISSUE(S):  Increase in compensation based upon spouse’s need for aid and attendance





ACTION BY COURT:  Affirm		DECISION DATE:  May 22, 2000 





FACTS:   The veteran was awarded a 100% disability rating for his service-connected schizophrenia and was subsequently declared incompetent by the regional office for VA purposes. Although the veteran’s spouse was initially granted legal capacity to receive and disburse VA benefits on behalf of the veteran, VA divested the spouse of her capacity as a legal guardian based upon marital “difficulties”, and designated the veteran’s mother as legal custodian.  The veteran’s spouse, however, applied for additional VA compensation based upon her need for additional aid and attendance.  The regional office denied the spouse’s claim and she appealed to the Board of Veterans Appeals (BVA).  After the claim was remanded by the BVA, the regional office determined that it had erred in accepting the notice of disagreement (NOD) and substantive appeal because only the veteran, his legal guardian, or authorized agent may file an NOD.  Further, the regional office determined that although a liberal reading of the regulations might permit the spouse to apply for this benefit, “the disallowance should have been sent to the veteran or his authorized representative”.  The BVA concluded that the veteran’s spouse lacked legal standing to apply, on the veteran’s behalf, for entitlement to additional compensation to the veteran based on her need for regular aid and attendance.  The spouse appealed this determination.  





ANALYSIS:  (This assessment does not cover the analysis relating to the spouse’s allegation that VA removed a document from the veteran’s claim file or the analysis relating to a possible claim for apportionment.)  The Court pointed out that if the required criteria to receive additional compensation on account of the need of aid an attendance of a veteran’s spouse under 38 U.S.C. § 1115(1)(E)(ii) and 38 C.F.R. § 3.351(a)(2) are met, the benefit flows to only the veteran or his legal representative.  IN this case, the veteran’s spouse was no longer designated as the veteran’s representative for VA purposes and she was not among the other individuals listed in 38 U.S.C. § 7105 (b)(2).  As a result, the veteran’s spouse did not have “standing” (or entitlement) to submit an NOD or substantive appeal for the additional compensation. 





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.
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