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FACTS:  The Board of Veterans Appeals (BVA) decision in this case was dated June 26, 1995.  The veteran filed a motion for reconsideration of the BVA decision.  On August 2, 1996, the BVA denied the veteran’s motion for reconsideration, and noted that the motion was filed at the regional office on July 10, 1995.  The veteran filed a notice of appeal (NOA) to the Court.  The Court, noting that it appeared that the veteran had not met his burden to demonstrate that he had filed his motion for BVA reconsideration within 120 days after the mailing of the notice of the BVA decision, ordered the veteran to explain why the Court should not dismiss the appeal for lack of jurisdiction.  The record showed that a statement from the veteran’s representative, which was eventually construed as a motion for reconsideration, was forwarded by the regional office to the BVA in December 1995.





Verification of the exact date of receipt by the BVA was complicated because the claims file was lost.  In a declaration, the BVA Director of Administrative Service stated that she was unable to determine whether the veteran’s motion for BVA reconsideration had been received by the BVA directly from the veteran of whether it had been received by the BVA from the regional office.  The BVA’s computerized tracking system, VACOLS, reflected that the claims file had been received by the BVA on March 1, 1996.  The reason for receipt at that time was not apparent.   





ANALYSIS:  The Court noted that the ultimate burden of establishing jurisdiction rests with the appellant.  The Court may not review denials of reconsideration by the BVA Chairman in cases where there has been no timely appeal from a final BVA decision.  There is an exception in those cases in which the appellant has (1) filed with the BVA a motion for BVA reconsideration within 120 days after the mailing date of the BVA decision and also (2) filed with the Court an NOA within 120 days of the mailing of the denial of the reconsideration motion.  In this case, the question is whether the veteran had met the first of these two conditions.  





The appellant requested that the Court create an exception to the Jaquay holding (that motions for BVA reconsideration must be received by the BVA within the 120-day judicial-appeal period in order to toll the appeal period) for situations like this one where the appellant cannot show whether his motion was filed timely because “the Board lacks the receipt date, due to its own fault.”  The Court noted that even if it were to create such an exception, the circumstances of this case would not warrant it.  The motion for reconsideration was forwarded by the regional office to the BVA well after the 120 day judicial appeal period had expired.  In addition, the Court did not apply the doctrine of equitable tolling since the veteran was fully advised of his appellate rights in an attachment to the BVA decision.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.  
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