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FACTS: (This assessment will cover only the three issues on appeal to the Court.  These issues are service connection for a right wrist condition, perception-spatial coordination, and tactile sensation disorders.)  The veteran claimed service connection for a right wrist condition, perception-spatial coordination, and tactile sensation disorders based upon his service in the Persian Gulf.  VA denied his claims finding that the right wrist symptoms were attributable to a diagnosed condition and that there was no objective medical evidence or other non-medical indicators that were capable of independent verification establishing that the veteran suffered from either of the other two conditions.  The veteran appealed. 





ANALYSIS:  (This assessment does not cover a concurring opinion by Judge Kramer.)  This case is superceded by the Veterans Claims Assistance Act (VCAA) of 2000.





The statute relating to compensation for disabilities due to undiagnosed illnesses in Persian Gulf War Veterans is 38 U.S.C. § 1117.  The implementing regulation is found at 38 C.F.R. § 3.317.  VA argued that the veteran’s claims were not well grounded and urged the Court to adopt the test for determining whether a claim for undiagnosed illness is well grounded set out in General Counsel Opinion 4-99.  That GC opinion provides that:





A well grounded claim for compensation under 38 U.S.C. § 1117(a) and 38 C.F.R. § 3.317 for disability due to undiagnosed illness generally requires the submission of some evidence of: (1) active military, naval, or air service in the Southwest Asia theater of operations during the Persian Gulf War; (2) the manifestation of one or more signs or symptoms of undiagnosed illness; (3) objective indications of chronic disability during the relevant period of service or to a degree of disability of 10 percent or more within the specified presumptive period; and (4) a nexus between the chronic disability and the undiagnosed illness.  





The Court declined to adopt the General Counsel Opinion regarding 38 U.S.C. § 1117 and 38 C.F.R. § 3.317 because the fourth element proposed by the General Counsel opinion impermissibly adds a limitation to, rather than derives from the statute and the regulation.  The Court pointed out that Congress has made a legislative judgment that, even though a Persian Gulf War veteran’s symptoms may not at this time be attributed to a specific disease, they may nonetheless be related to conditions in the Southwest Asia theater of operations and, for that reason, are presumed to be service connected.  The purpose of the statute and the regulation was to lessen a Persian Gulf veteran’s evidentiary burden with respect to not only the current disability requirement of Caluza, but the nexus requirement as well.  If the requirements of the regulation are established, it would be, at best, illogical to require a veteran to obtain a medical opinion that his or her symptoms are causally related to some unknown, undiagnosed, and undiagnosable condition.  





Generally, where a veteran attempts to establish service connection on a presumptive basis, the Court has held that all that need be shown is that the veteran meets the requirements of the presumptive statute and regulation.  See Brock v. Brown, 10 Vet. App. 155 (1997) (vacated and remanded by the Federal Circuit based on the intervening enactment of the VCAA) and Goss v. Brown, 9 Vet. App. 109 (1996).  Thus, in order to establish a well grounded claim pursuant to 38 U.S.C. § 1117 and 38 C.F.R. § 3.317, a claimant need only present some evidence (1) that he or she is “a Persian Gulf Veteran” (2) “who exhibits objective indications of chronic disability resulting from an illness or combination of illnesses manifested by one or more signs or symptoms such as those listed in paragraph (b)” of section 3.317; (3) which “became manifest either during active military, naval or air service in the Southwest Asia theater of operations during the Persian Gulf War, or to a degree of 10 percent or more not later than December 31, 2001…”; and (4) that such symptomatology “[b]y history, physical examination, and laboratory tests cannot be attributed to any known clinical diagnosis.”  38 C.F.R. § 3.317(a).   





The Court found that VA properly denied service connection for the right wrist condition, since it was diagnosed as carpal tunnel syndrome or cubital tunnel syndrome.  Service connection on a direct basis was also properly denied since there was no evidence of such condition in service or evidence of a nexus between a current condition and service.  





The Court found that the claims for perception-spatial coordination and tactile sensation disorders were not well grounded and affirmed VA’s denial of service connection for these conditions.  In reaching this conclusion, the Court pointed out that although there was evidence that the veteran had complained of an itching and crawling sensation beneath his skin and a perception or coordination problem, the objective medical evidence failed to show any such disabilities.  The Court noted that, moreover, the veteran had not offered any objective non-medical evidence that could be verified to support his claims.





IMPACT/RECOMMENDED VBA ACTION(S):  None.  Both this case and GC opinion 4-99 are superseded by the VCAA.  The General Counsel withdrew opinion 4-99 and, accordingly, our recommendation (in the assessment of GC opinion 4-99) that consideration be given to amending 38 C.F.R. § 3.317 is also withdrawn.  
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