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FACTS:  The petitioner claimed that on July 22, 1996, he filed a Notice of Disagreement (NOD) with the regional office (RO) regarding the evaluation of his service connected PTSD condition.  The RO sent a statement of the case on August 26, 1996 and the petitioner sent a formal appeal, VA form 9, on August 27, 1996.  There had been a one year delay between the Statement of the Case issued on August 26, 1996, and the docketing of the appeal in July 1997.  A reexamination was done in March 1998, in accordance with the revised rating criteria effective November 1996.  A supplemental statement of the case (SSOC) was sent in June 1998.  The appeal was eventually docketed in January 1999, but the petitioner sought a docket date corresponding with his original appeal in 1996.  After a conference with a member of the CAVC’s central legal staff, the conflict was resolved.  Petitioner now seeks EAJA fees.





ANALYSIS:  (This analysis does not cover the dissent filed)  The petitioner seeks EAJA fees under  the theory that “but for” the litigation, the Secretary would not have granted the relief sought.  In order to accomplish this, it would be necessary to show that the regional office would not have sent the appeal to the BVA to be docketed.  The Court held that the petitioner did not show this to be true with a preponderance of the evidence.  Therefore, the application for EAJA fees was denied.  








IMPACT ON DECISIONMAKERS / RECOMMENDED VBA ACTION(S):  None
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