DECISION ASSESSMENT DOCUMENT
DOCKET NO.:  98-726

ACTIVITY:  EAJA Fees

NAME:  Lee v. Gober

ISSUE(S):  Equal Access to Justice Act (EAJA) Fees

ACTION BY COURT:  Denial of EAJA fees    
DECISION DATE:  12-12-2000

FACTS:  The veteran, an attorney, represented himself before the Court of Appeals for Veterans Claims.  He filed an application for EAJA fees, and VA opposed his application asserting that the Court did not have authority to award EAJA fees, since the veteran represented himself (or, to put it another was, was pro se).  (The veteran submitted his application for EAJA fees prior to the Court issuing its mandate on June 6, 2000.  However, on June 6, 2000, the Court filed the veteran’s application and VA’s response to that application.)  On June 15, 2000, the Court ordered the veteran to show cause, within 30 days, why he did not comply with several EAJA requirements, which included his failure to allege that VA’s position was not substantially justified, or the Court would dismiss the EAJA application.  The veteran filed his explanation out of time, on July 19, 2000.  He did not file a motion that his response be accepted for filing out-of-time or explain his reasons for failing to comply with the Court’s July 17 deadline.  

ANALYSIS:  The Court noted that it had held, in prior cases, that the requirement that an appellant allege, within the 30 day deadline, that VA’s actions lacked substantial justification is jurisdictional, and that an appellant may not amend a jurisdictionally defective application outside of that 30-day period.  In this case, the appellant did not file, within the 30-day EAJA filing period, a document alleging that VA’s position was not substantially justified at either the administrative or litigation stage.  Accordingly, the application was dismissed for lack of jurisdiction.  
IMPACT/RECOMMENDED VBA ACTION(S):  None.
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