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FACTS:  The veteran was service connected for a psychiatric condition, rated as 50% disabling, effective from the date of his active-duty discharge in 1975.  Because his service-connected disorder was rated above 10% disabling, he was eligible to apply for Service Disabled Veterans’ Insurance (SDVI).  The award letter, sent to the veteran in May 1975, reflects that a copy of the decision was sent (by VA) to the “VA Center” in St. Paul, Minnesota.  The veteran applied for SDVI in August 1995.  VA denied his request because, at the time of the 1975 RO decision, applications for SDVI must have been filed within one year of the date of the letter notifying the veteran that his disability is service connected.  The BVA stated that the law does not require VA to provide notice of eligibility for SDVI and “such lack of notice does not toll the statutory application period”.  Accordingly, the BVA found that the veteran’s application for SDVI was untimely because he filed a SDVI application more than one year after VA’s May 1975 award letter.

ANALYSIS:  The veteran contended that VA failed to notify him of his eligibility to apply for SDVI and that, because of this failure, the statutory period for filing should be equitably tolled.  The CAVC assumed, without deciding, that VA had a duty to notify the veteran of this eligibility for SDVI under the statute in effect when VA granted service connection and current 38 U.S.C. § 7722.  The Court noted that, at the time the 1975 rating decision was issued there were VA procedures in place to notify veterans of their eligibility for SDVI benefits.  VA procedures stated that a copy of the rating was to go to the VA office in St. Paul and the St. Paul insurance center would in turn notify the veteran of his eligibility for benefits.  The veteran did not expressly assert that he did not receive by separate mailing notice of his eligibility for SDVI.  Also, his assertion that he never received materials regarding SDVI does not constitute “clear evidence” to overcome the presumption that the materials were sent to him in accordance with the normal course of VA business.  The veteran also argued that the Insurance Center was never notified of his service connection award by the RO.  The Court noted that the rating showed that a copy was sent to the St. Paul office and applied the doctrine of administrative regularity.  Finally, the veteran asserted that if the Insurance Center had received a copy of his award letter, the Insurance Center should have prepared a file containing this letter and a copy of the SDVI notification letter to him.  That file does not now exist.  During oral argument, VA told the court that at the time of the veteran’s service connection award, the regular administrative process at the Insurance Center was to destroy any notification file whenever an application was not filed within the statutory period.  The Court pointed out that the file's non-existence at this time could not be relied upon to defeat the presumption of administrative regularity.  The Court stated that even if it were to conclude that VA has a statutory duty to notify a veteran of his or her SDVI eligibility, it held that VA presumably has fulfilled its duty in this case.  The Court denied the veteran’s request to toll the statutory filing period for SDVI benefits as unwarranted.

IMPACT /RECOMMENDED VBA ACTION(S):  None.  A copy of this decision was furnished to the Insurance Center in Philadelphia. 
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