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FACTS:  (This assessment does not cover facts or analysis relating to an apportionment claim or to the veteran’s request for copies of records relating to the apportionment claim.)  In August 1993, the veteran was awarded a total rating based upon individual unemployability for post traumatic stress disorder (PTSD), effective from October 1991.  Among other things, one piece of documentation used to support the total rating showed the veteran’s taxable income in 1991 had been $675, whereas in 1987, he had earned $52,000.  Documents in the record showed the veteran earned $48,000 in 1993 and the veteran confirmed this amount under oath.  As part of a September 1994 VA social and industrial survey, the veteran related that he was self-employed and that “he pull[ed] a high salary . . . [, but because] the business itself [was] not making money” his business was “barely breaking even”.  





A 1995 PTSD examination report showed that “Per the patient’s history, and in comparison to the prior . . .  exam[ination] done 5/20/93, the only significant change for the better that the patient is reporting is that he is making more money and [is] able to support himself a little better . . . I cannot see any significant changes at this time other than the increased income.”  In April 1995, the regional office  determined that the veteran met the criteria for a 100% schedular rating.  During an August 1995 examination, the veteran reported that he earned $36,000 in 1994, “based on business that he developed prior to PTSD becoming a problem for him in 1991”, and that since 1991 he had not experienced growth in his income.  He also stated that he was “unable to work more than two days a week on average because of his PTSD.”  The examiner diagnosed the veteran as continuing to have PTSD and indicated that he suffered “[m]ajor impairment in work, mood[,] and family relations.”  





In a September 1995 decision the regional office, noting that the veteran was “self-employed and that he [was] earning more than marginal income from his business”, proposed that his service connected PTSD evaluation be reduced to 70% disabling.  Following this, the veteran indicated at a February 1996 hearing that his salary was $36,000 per year, but that if he “would be able to work effectively [he] . . . should be able to do well in excess of $100,000”.  In March 1996, the regional office reduced the veteran’s evaluation from 100% to 70% effective from June 1996.  The veteran appealed the decision and the Board of Veterans’ Appeals (BVA) affirmed the regional office decision.





ANALYSIS:  Using non-medical evidence to reduce a rating.  The veteran argued the use of purely economic evidence to find an improvement in his disability violates the requirement that a disability undergo an “actual change . . . based upon thorough examinations”, Brown v. Brown, 5 Vet. App. 413, 421 (1993) before a reduction in rating may be instituted.  The Court noted that there is nothing in the regulations that requires that the “actual change” be one measured in terms of medical improvement or that it be based on medical data derived from examinations rather than on the “entire evidence of record” 38 U.S.C. § 7104(a); see also 38 C.F.R. § 19.7(a).  In this case, to allow this veteran to continue to receive a 100% rating when his 100% rating had been originally assigned based on “nonmedical” financial evidence would force VA to continue to provide benefits as though the veteran were unemployable when, in fact, he had a job and was receiving a substantial income.  The Court also noted that if it were to require that medical evidence of improvement be present prior to reducing the veteran’s rating, it would apparently be forced to disregard the provisions of 38 C.F.R. § 3.343 that provide in certain cases evidence of employability should be used as a basis to reduce a rating of total disability based on individual unemployability.  The Court held that VA complied with the general regulatory provisions regarding rating-reduction cases and did not err by considering nonmedical evidence when it acted to reduce the veteran’s rating, which was originally assigned based on nonmedical evidence.  





Application of 38 C.F.R. § 3.344.  The veteran’s 100% disability evaluation was in effect for four years and eight months.  As a result, the Court held that the BVA’s conclusion that the veteran did not meet the threshold requirement of § 3.344 (c) (making § 3.344 (a) and (b) applicable to ratings which have continued for five years or more) – and is thus not protected by § 3.344(a) or (b)-- was correct. 





Application of 38 C.F.R. § 3.343.  The 1993 regional office and hearing officer decisions cited section 4.16(c) (which was deleted effective November 7, 1996) as the basis for the veteran’s 100% disability evaluation.  The Court noted that, therefore, it was unclear whether the veteran’s rating was schedular or one based on individual unemployability.  Section 3.343(a) applies to schedular ratings and section 3.343(c) applies to total ratings based upon individual unemployability.  As for section 3.343(a), the Court held that in spite of the BVA’s failure to discuss section 3.343(a) explicitly, the BVA’s decision contains findings in accordance with the terms of and that meet the requirements of section 3.343(a).  More importantly, the BVA decision is supported by a plausible basis in the record and is therefore not clearly erroneous.  





Definition of a substantially gainful occupation for purposes of section 3.343(c).  Sections 3.343(c)(1) and (2), when read together, as to a post-January 1, 1985, reduction of a 100% rating based on individual unemployability, mandate that (1) a 100% rating may be reduced only when “clear and convincing evidence” shows the veteran’s “actual employability” for a “substantially gainful occupation”, and (2) such reduction may not be made based solely on the veteran’s having “secured and followed such substantially gainful occupation unless the veteran maintains the occupation for a period of 12 consecutive months.”  The Court held that the definition of a substantially gainful occupation is as follows.  One that provides annual income that exceeds the poverty threshold for one person, irrespective of the number of hours or days that the veteran actually works and without regard to the veteran’s earned annual income prior to his having been awarded a 100% rating based on individual unemployability.  The Court held that such employment constitutes, as a matter of law, a substantially gainful occupation and thus “actual employability” for the purposes of 38 C.F.R. § 3.343(c)(1).  See U.S. Department of Commerce, Bureau of the Census, Current Population Survey, Poverty Thresholds:  1999 (last modified Jan. 27, 2000), www.census.gov/hhes/poverty/threshld/thresh93.html.





The Court held that even if section 3.343(c) applies to this veteran, the evidence overwhelmingly shows that that regulation affords him no protection for his 100% rating.  Therefore, the BVA’s failure to adequately discuss section 3.343(c) could not have been prejudicial to this veteran. 





IMPACT ON DECISIONMAKERS:  Significant.  This decision gives a definition of substantially gainful occupation for purposes of 38 C.F.R. §§ 3.343.  Also, the decision makes clear that nonmedical evidence may be used to establish employability. 





RECOMMENDED VBA ACTION(S):  This assessment should be referred to the regulations staff for a determination of its impact on the proposed regulation on individual unemployability, which is in concurrence.  It should also be added to the next edition of the Summary of Significant Holdings of the United States Appellate Courts in Veterans Claims.








ACTION BY DIRECTOR, C&P SERVICE:





Approved?





_X__   ___	______________/s/___________________	  5-23-00


Yes    No	Robert J. Epley		  Date








