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FACTS:  Following a grant of service connection (effective February 1978) for a psychiatric condition, the veteran filed a notice of disagreement (NOD) with the 30% disability evaluation in April 1979.  The veteran notified VA that he was receiving Social Security Administration (SSA) disability benefits and attached a copy of his award notice to his NOD.  The SSA award notice did not indicate what disability the veteran was receiving benefits for, and the veteran failed to attach any other SSA records to his NOD.  The veteran’s attorney notified the regional office that the veteran’s SSA award was based upon a determination that he was 100% disabled.  In August 1979, VA denied the request for an increased evaluation.  The veteran filed a new NOD but did not address or submit the SSA records.  Based upon a VA examination conducted in 1979, the veteran’s 30% disability evaluation was continued.  

In July 1992, the veteran filed a claim for a total rating based upon individual unemployability and VA denied the claim.  In April 1994, the veteran asked to reopen his claim.  He submitted a report from a physician which indicated that the veteran was permanently and totally disabled for any kind of employment.  Although this claim was initially denied (his evaluation was increased to 50%), eventually the veteran’s rating was increased to 100% effective from April 1994, the date he reopened his claim.  The veteran filed a claim that the August 1979 rating decision contained a clear and unmistakable error (CUE) and that he was entitled to an effective date of February 1978 for the 100% evaluation.  VA denied the claim and the veteran appealed.  

ANALYSIS:  The veteran asserted that VA’s failure to obtain his SSA records in August 1979 was a clear and unmistakable error.  The Court pointed out that the Federal Circuit’s holding in Hayre v. West, 188 F.3d 1327 (Fed. Cir. 1999) (holding that the failure of VA’s duty to assist may “vitiate the finality” of a rating decision) had muddied the previous bright line rule dealing with the failure of the duty to assist.  Therefore, the Court addressed the issue of CUE and the issue of finality of the 1979 decision separately.
CUE:  The Court noted that it had long held that a failure of the duty to assist does not rise to the level of CUE and affirmed the decision of the BVA.  

Finality:  The Court noted that the distinction between Hayre and this case is that Hayre addressed VA’s violation of the duty to assist as it relates to the RO’s acquiring of service medical records, documents which are under VA control, whereas the issue in this case is the acquisition of the veteran’s SSA records, documents not only not under VA control, but also not clearly pertinent to the claim presented.  The Court pointed out that in order for a veteran to succeed with this type of claim, he needs to do more than merely allege that there is a possibility that some past records, not under VA control, might contain information relevant to his claim.  The appellant must demonstrate that the records he seeks to compel VA to obtain are not only pertinent to his claim but that they would have a substantial impact upon the challenged rating decision.  Even assuming for the sake of argument that VA breached its duty to assist by not obtaining SSA records, such a breach would not have been the type of “grave procedural error” contemplated by the Federal Circuit in Hayre which would render a claim nonfinal.  If the SSA records contained information which would have affected the outcome of the claim, the appellant should have produced them.  

IMPACT/RECOMMENDED VBA ACTION(S):  This decision does not require any changes to current regulations, policies, or procedures.  However, all regional offices are reminded that under the Duty to Assist requirement, VA is obligated to secure all pertinent SSA records when relevant to the claim.  

The Veterans Claims Assistance Act (VCAA) does not impact the holding of this case.  The VCAA clarifies when the duty to assist is triggered.  In this case, even assuming the duty to assist was breached, it was found that the breach was not the type of “grave procedural error” which would render a claim nonfinal.
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