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ISSUE(S):  Payment of an attorney’s fee when an RO fails to withhold 20%	





ACTION BY COURT:  Dismissal		DECISION DATE:  10-6-2000





FACTS:  In this case, VA failed to withhold attorney fees from a veteran to which the appellant, Mr. Cox, who is an attorney, was entitled.  VA advised the appellant that since it failed to withhold fees, it had no authority to pay him his attorney fee because all past due benefits had been paid to the veteran.  VA based this finding on VA General Counsel Precedent Opinion 27-92 (G.C. Prec. 27-92), which concluded that “VA has no legal authority to pay attorney fees when payment of the complete amount of past due benefits had been made to the claimant”.





ANALYSIS:  The Court cited In the matter of Fee Agreement of Snyder, __Vet. App. __, Nos. 98-2219 and 99-1164, slip op. at 12 (Oct. 6, 2000), in which it held that, at the very least, 38 U.S.C. § 5904(d) expressly sanctions the creation of an attorney’s entitlement by regulation as an exception to the non assignment of veterans benefits prohibition in 38 U.S.C. § 5301.  VA promulgated such a regulation, 38 C.F.R. § 20.609(h), and that regulation is mandatory (the “agreement will be honored by the Department”).  The Secretary is no less obligated to pay the attorney pursuant to that regulation, expressly sanctioned by statute, than he would be if the obligation were created solely by statute.  The Court also relied extensively on a 1922 decision of the Comptroller General regarding the legal liability of executive branch agencies and officials in cases where funds are erroneously released.





According to the Court, the duty imposed upon the Secretary by 2 Comp. Gen. 102 and decisions of the Comptroller General that contained a similar analysis and upon himself by section 20.609(h) create a right for the attorney to collect his or her fee.  Thus, in the case of a 20% contingency fee agreement, the veteran and the attorney each have a separate entitlement; the veteran is entitled to 80% of a fixed amount (i.e. the past due benefits awarded), and the attorney is entitled to 20% of that fixed amount.  





The attorney’s entitlement to his fee is no more depleted than would a veteran’s right to VA benefits be depleted had VA erroneously paid his benefits to some other veteran. The second veteran would be the recipient of an overpayment and unless and until VA recouped the money from the second veteran, VA funds for the payment of benefits would be diminished, but that in no way would eliminate VA’s obligation to pay the first veteran benefits to which he is entitled.  It is immaterial whether the Secretary decides to recoup the erroneous payment.  The Secretary has a responsibility to make a payment to which there is lawful entitlement. The Court held that the appellant is entitled to be paid directly by VA his agreed upon attorney fees in the amount of 20% of the past due benefits to the veteran.  Since the veteran already paid the attorney a portion of the amount owed, VA was directed to pay him the balance.  





IMPACT/RECOMMENDATIONS:  Significant.  As in Snyder v. Gober, General Counsel will request rehearing in this case, and the case has been stayed by the CAVC pending the outcome of Snyder.  Depending on the outcome of this case at the Court, regional offices may be required to create overpayments when erroneously releasing funds to the veteran.  If a regional office fails to withhold attorney fees, a determination may have to be made at the regional office whether the attorney is legally entitled to fees.  In that case, if the attorney is determined entitled to fees, VA will have to pay the attorney.  Because this decision is not final, no action should be taken based upon the rationale contained in this decision at this point.  In the event 100% of past due benefits are erroneously awarded to a veteran, please contact the C&P Service Attorney Fee Coordinator, Ms. Jean York, for instructions.
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