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FACTS:  The veteran received his Board of Veterans’ Appeals (BVA) decision in October 1996, along with his copy of the BVA Notice of Appellate Rights (Notice).  He filed his Notice of Appeal (NOA) on July 9, 1997, well after the 120 day time limit expired.  The veteran contended that pursuant to the holding in Bailey v. West, 160 F.3d 1360 (Fed. Cir. 1998) (en banc), he was entitled to a presumption of equitable tolling.  He further contended that, given that presumption, the Court of Appeals for Veterans Claims (CAVC) must determine if VA has the burden to prove that the presumption should be overcome or if the claimant has the burden of proving that equitable tolling is for application.  





ANALYSIS:  (This assessment does not cover the contentions made by the veteran regarding adequate notice of appellate rights or clear instructions regarding his option to retain counsel.)  The Court stated that in order for equitable tolling to be applied, the veteran must show that he was misled or induced by VA conduct “into allowing the filing deadline to pass”. Bailey, 160 F.3d at 1364 (quoting Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 95-96 (1990).  The veteran argued that the BVA Notice he received was confusing in its reference to attorney representation before the CAVC.  The veteran also generally alleged errors made by VA which resulted in confusion about his case.  Furthermore, the veteran stated he made diligent efforts to gather information to file his appeal, but was unable to accomplish this within the allotted 120 day period.  The Court rejected these arguments, because the veteran did not show the requisite cause-and-effect relationship between any VA adjudicative conduct and his failure to file a timely appeal.  Furthermore, the Court found that the veteran’s “diligent” efforts, in and of themselves, do not support equitable tolling.  





With regard to the presumption of equitable tolling, the Court found that no such presumption existed.  The Court turned to Bailey and Irwin, and determined that equitable tolling is presumed to be potentially available to toll specific statutory time limits, but that the tolling of a time period itself cannot be presumed.  Furthermore, the Court found that there was no case law language that provides a basis for placing the burden on VA to establish that the specific circumstances of a case do not warrant equitable tolling.  In short, equitable tolling is only for application in those cases where the appellant shows that he or she was misled by VA conduct, or that reliance on specific VA adjudicative conduct resulted in the appellants failure to file a timely appeal. 





�
IMPACT ON DECISIONMAKERS / RECOMMENDED VBA ACTION(S):  None.  This decision is consistent with previous case law regarding equitable tolling.
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