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ISSUE(S):  Attorney fees





ACTION BY COURT:  Affirm		DECISION DATE:  3-13-2000





FACTS:  The veteran designated an attorney to be his representative in 1990.  Following this, he filed a claim for an increase in his service connected psychiatric disability evaluation.  While the veteran’s claim for increase was pending at the regional office, he filed a claim for a total rating based upon individual unemployability (TDIU).  Without adjudicating the claim for TDIU, the regional office certified and sent the file to the Board of Veterans Appeals (BVA or Board).  The BVA remanded the TDIU claim for adjudication and the regional office eventually denied the TDIU claim.  In April 1994, the BVA increased the veteran’s psychiatric disability rating to 70% and remanded the TDIU claim for readjudication in light of this increase.  In June 1994, the veteran entered into a fee agreement with the appellant for representation before the Court and for any representation before VA that might result from a remand order issued by the Court.  The veteran filed a notice of appeal with the Court challenging the 70% disability evaluation.  The veteran moved for a stay of proceedings at the Court, until the regional office could determine whether he was entitled to a TDIU.  The Court granted the stay.  





In October 1995, the regional office granted the TDIU claim, effective April 1, 1991.  Following this, the BVA, relying on the decision in In the Matter of the fee Agreement of Leventhal, 9 Vet. App. 387 (1996), determined that the TDIU claim was a separate and distinct claim from the claim for increase.  The BVA found it had not issued a final decision on the TDIU issue and, therefore, that the attorney was not entitled to charge a fee for representing the veteran on that claim.   





ANALYSIS:  The Court noted that where the BVA remands an issue for further development or readjudication, neither the remand order nor the regional office’s resulting decision constitutes a final decision of the Board.  The claimant argued that the BVA’s denial of a 100% schedular rating was also a final decision denying the veteran’s claim for TDIU, and that the two claims are inseparable.  Previously, the Court has held that claims for an increased disability rating and TDIU, both of which are issues that arise after service connection is established, are separate and distinct claims.  The BVA awarded the veteran a 70% disability evaluation and denied a total schedular evaluation.  The BVA remanded the issue of entitlement to a TDIU.  At that time the issues of entitlement to a total schedular evaluation and TDIU were separate and distinct claims.  Therefore, the BVA’s denial of a 100% schedular rating was not inextricably intertwined with the TDIU.  The Court affirmed the BVA decision.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.
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