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FACTS:  The veteran was rated 100% disabled for a service-connected disability effective from 1971.  In 1980, Congress enacted 38 U.S.C. § 5313, which provides limitations on the payment of compensation to a veteran incarcerated for conviction of a felony.  In 1991, a VA regional office (RO) received information showing that the veteran had been continuously incarcerated in a penal institution for a felony conviction since August 1987.  Based on that information, the RO retroactively reduced from 100% to 10% the veteran’s disability compensation, effective on the 61st day of his incarceration.  The Board of Veterans’ Appeals (BVA) denied entitlement to waiver, determining that recovery of the debt would not be against equity or good conscience using the elements set forth in 38 C.F.R. § 1.965(a) for its analysis.  Specifically, it found that there was no fault on the part of either VA or the veteran in the creation of the debt, that recovery of the debt would not create undue financial hardship for the veteran, that he had been unjustly enriched by the overpayment, and that he had not relinquished a right or incurred an obligation in reliance on the payments. On appeal, the veteran contended that VA was at fault in the creation of the overpayment because VA did not inform him about the change in law that provided that incarceration would result in a reduction in his VA disability compensation or notify him that it was his responsibility to report his incarceration to VA.  Additionally, he argued that VA erred in determining that recovery of the overpayment would not create an undue financial hardship.   Lastly, he contended that failure to reimburse the government would not result in an unjust enrichment because there is no evidence showing where or how he may have benefited from the overpayment.

ANALYSIS:  Regarding fault on the part of VA, the Court noted that the veteran had not provided any (nor was the Court aware of any) authority indicating that VA had a duty to provide notification of the enactment of section 5313.  As for VA’s finding that repayment would not cause undue hardship, the Court found that VA provided sufficient reasons and bases for its determination.  Essentially, VA’s reasoning was that the veteran’s basic necessities (i.e., food, clothing, shelter) were provided for him while incarcerated.  Finally, as to VA’s finding regarding unjust enrichment, the Court found that VA’s explanation was brief but satisfactory.  (“As the [veteran] received disability compensation to which he [was] not entitled (as a result of his incarceration), this resulted in his unjust enrichment.”)

IMPACT/RECOMMENDED VBA ACTION(S):  None.
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