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FACTS:  The veteran’s second period of service, which began in May 1974, was terminated in January 1976 under other than honorable (OTH) conditions.  Charges against him (for which he accepted the OTH discharge in lieu of special court-martial proceedings) included disobeying a lawful order, failing to report to his place of duty and two periods of AWOL.  Service medical records (SMRs) from the veteran’s second period of service showed a diagnosis of anxiety in October 1975.  The mental status examination conducted prior to discharge indicated that (1) the examiner noted no significant mental illness; (2) the veteran was mentally responsible; (3) he was able to distinguish right from wrong; (4) he was able to adhere to the right; and (5) he had the mental capacity to understand and participate in board proceedings.  A VA administrative decision determined that the veteran was barred from receiving VA benefits for his second period of service.  In April 1977, the veteran was diagnosed by VA with acute and undifferentiated schizophrenia.  





A private physician provided a statement that the veteran’s symptoms prior to discharge were the onset of his illness diagnosed in April 1977.  A June 1996 report of a Board of Veteran’s Appeals-(BVA)-directed-examination opined that a schizo-affective disorder began with the initial “break” in September 1975 and led the veteran to see a doctor in October 1975.  The examiner opined that the reason for the veteran’s AWOL was his schizophrenia’s manifestation with extreme paranoia and extreme thought disorder symptomatology.  The examiner concluded that the veteran’s symptoms had been present continuously since October 1975.  The regional office denied service connection for schizophrenia, concluding that the veteran was not insane at the time he went AWOL.  The Board of Veterans Appeals (BVA) denied the veteran’s claim as not well grounded, finding that no competent evidence had been submitted that the veteran was insane at the time of his AWOL offenses, or that his currently diagnosed paranoid schizophrenia was due to disease or injury that occurred in or was aggravated by service.  





ANALYSIS:  Pursuant to 38 U.S.C. § 5303(b) and its implementing regulation, 38 C.F.R. § 3.354(b), a service member who is insane at the time of the acts that led to an OTH discharge retains eligibility for veterans benefits.  (See 3.354(a) for definition of insane person.)  The veteran argued that the record demonstrates that he was insane at the time of these acts and, thus, should retain his eligibility for benefits, including service connection, because symptoms and behavior manifested during service were the early manifestations of his current psychiatric disorder.  See Zang v. Brown, 8 Vet. App. 246 (1995).  





The Court of Appeals for Veterans Claims (CAVC or Court) noted that the threshold for a well-grounded claim is “unique and uniquely low.”  Hensley, __ F.3d at __, slip op. At 11.  The Court pointed out that the BVA referred to the examiner’s conclusions that the appellant’s schizophrenia was present during service and that the appellant going AWOL was an early manifestation of the schizophrenia, but concluded that the report was incompetent as evidence.  The BVA concluded that “the VA examiner’s diagnosis was based on the appellant’s report of paranoia; thought insertion, auditory hallucinations with command thoughts and voices to hurt himself and others that [led] to nervousness and insomnia [for] which he had gone to see a doctor in October 1975.”  The BVA summarized its evaluation of the favorable medical evidence as follows:  “In fact, the only evidence of record indicating that the appellant was insane at the time he had committed the AWOL offenses are his own assertions of having had paranoid feelings.”  





The Court held that the BVA impermissibly analyzed the weight and credibility of the medical reports at the threshold stage of determining whether the veteran’s claims were well grounded.  The Court noted that in Hensley, the Federal Circuit had cited with approval the CAVC’s holding concerning the presumption of credibility for favorable evidence at the pre-merits stage.  In this case, the BVA failed to apply the presumption.  In addition, the Court pointed out that even if the BVA had been reviewing the case on the merits, it failed to address statements in the VA examiner’s report that were incontestably based on material other than the veteran’s own assertions.  The BVA did not reconcile these references with its conclusion that the veteran’s “assertions” were the sole basis for the opinions offered by all recent medical examiners.  The Court ordered that, on remand, VA “shall fulfill its duty to assist, providing further psychiatric examinations if warranted”.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  No new impact but a good discussion about weighing evidence to determine whether a claim is well grounded.  Note that the threshold to determine whether a claim is well grounded is very low and that a presumption of credibility attaches to favorable evidence.
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