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ACTION BY COURT:  Grant		DECISION DATE:  2-10-00 





FACTS:  The veteran was denied a compensable evaluation for his scars condition, and denied service connection for post-traumatic encephalopathy.  The veteran appealed the July 1997 Board of Veterans (BVA) decision to the Court of Appeals for Veterans Claims (CAVC) and obtained counsel through the Veterans Consortium Pro Bono Program.  On March 30, 1999, the parties filed a joint motion to vacate the July 1997 BVA decision, because the remand orders were not fully complied with.  The parties cited the holding in Stegall v. West, 11 Vet.App. 268, which confers on a claimant a right to compliance with remand orders as a matter of law.  The Court granted this joint motion request, and the appellant filed a timely application for attorney fees under the Equal Access to Justice Act (EAJA) in the amount of $4,706.25.  The Secretary opposed the application, arguing that the Secretary’s position at the administrative stage of the proceedings was substantially justified in light of the state of the law at the time of the 1997 BVA decision.





ANALYSIS:  The Court held that Stegall did not constitute a change in law which would insulate the Secretary from paying EAJA fees, where it is conceded that the actions of VA at the administrative stage of the proceedings failed to comply with existing regulations and case law.  Instead, Stegall clarified the state of the law with respect to compliance with Board remands.  In accordance with Stegall, the regional offices must comply with the BVA remand orders.  Therefore, any attorney fees incurred in pursuit of the enforcement of Stegall’s holding can be claimed under EAJA.





IMPACT ON DECISIONMAKERS / RECOMMENDED VBA ACTION(S):  None
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