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FACTS:  (This assessment covers only the claims for service connection for hypogonadism and for growth hormone deficiency.  The claim for adrenal insufficiency was abandoned and the Court did not have jurisdiction over the claim for hypothyroidism.)  The Board of Veterans’ Appeals (Board) found that the presumption of soundness was, in essence, rebutted by a medical opinion from a VA doctor.  That medical opinion included the following statements:  





Based upon the initial evaluation [in service] . . . it is my opinion that the patient was clearly hypogonadal on a central basis and also there was compelling evidence that he was also growth hormone deficient at that time.  





I believe there is evidence that the [veteran’s] hypogonadism and growth hormone deficiency may have preexisted his admission to the service based on . . ..





The fact that the [veteran] even currently has small, soft testes and sparse body hair would also support the likelihood that this condition existed prior to his beginning his active military service.





It is my own opinion that the [veteran’s] problems would not have been aggravated by his active duty service . . ..





ANALYSIS:  The Court rejected the veteran’s argument that any medical opinion evidence is insufficient as a matter of law to rebut the 38 U.S.C. § 1111 presumption of soundness.  Nothing in the language of section 1111 prevents using such medical evidence.  





In opining on whether the veteran’s conditions preexisted service, the VA doctor used the terminology “may have preexisted” and “support the likelihood that this condition existed prior to” service.  Although the two terms in combination may support a conclusion that it is more likely than not that the veteran’s diseases preexisted service, the Court said it was not prepared to state whether those statements reached the higher requisite standard of clear and unmistakable evidence.  The Court believed it was premature, based on this report and given the closeness of the question, for the Board to adjudicate the matter of the rebuttal of the presumption of soundness without seeking, pursuant to the duty to assist, clarification from the doctor as to the degree of likelihood of preexistence, or seeking other medical opinions on this subject.  The Court vacated and remanded the matter for action consistent with this opinion.  In light of this, the Court did not address the veteran’s argument that the presumption of aggravation had not been rebutted.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  No new impact.  This case contains a good discussion on weighing evidence to determine if the presumption of soundness has been rebutted by clear and unmistakable evidence.  
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