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FACTS:  In September 1984 the veteran submitted a claim for an increased rating of a service connected condition.  In response, VA sent him a letter which asked him to submit evidence of treatment.  The letter also advised him that he was entitled to medical treatment at a VA facility free of charge for his service connected condition and that if his condition had worsened he should seek treatment from a VA medical facility.  After such treatment, he should ask the VA facility to send the treatment or examination report to the regional office.  The veteran did not respond to this letter.  On April 7, 1992, the veteran filed a claim for increase and VA provided him with a medical examination in July 1993.  In July 1994, VA increased the veteran’s evaluation to 70% and granted him a total rating based upon individual unemployability (TDIU) effective from April 7, 1992.  





The veteran claimed he was entitled to an effective date of September 1984 for his TDIU.  He stated he had not sent VA additional medical records in 1984 because he did not have any, but that he did respond to VA’s letter and that he had repeatedly requested to be reevaluated for his condition.  In August 1996, the veteran submitted a copy of a 1996 Social Security Administration (SSA) decision which awarded him an effective date of December 1983 for his benefits.  The Board of Veterans Appeals (BVA) found the veteran had abandoned his 1984 claim.  The BVA noted that absent some evidence which would tend to indicate administrative irregularity, it would presume that any response mailed to the regional office would have been received by the regional office and associated with the claims file.  As no irregularities were found, the BVA concluded that the veteran had not responded to VA’s letter.  Furthermore, the BVA found that the record did not indicate that the veteran was unemployable prior to April 1992.





ANALYSIS:  The Court noted that the veteran filed a claim in April 1992, but did not submit the SSA decision until August 1996.  Although the SSA decision might have shown the veteran was unemployable in 1983, in order to obtain a 1983 effective date for a TDIU, he would have to have applied for an increase within a year of the date of increase in disability.  See 38 U.S.C. § 5110(b)(2).  





The Court rejected the veteran’s argument that the September 1984 decision was not final because it 1) failed to provide him notice of his appellate rights and 2) violated the duty to assist by failing to schedule him for an examination.  The Court noted that appellate rights were not sent because the claim was considered abandoned under 38 C.F.R. § 3.158.  The regulation requires no further action by a regional office until a new claim is received. 





The Court also disagreed with the veteran’s argument that this case shows a violation of the duty to assist under Hayre v. West, 188 F.3d 1327 (Fed. Cir. 1999).  The Court pointed out that the duty to assist “is not always a one-way street.  If a veteran wishes help, he cannot passively wait for it.”  See Wood v. Derwinski, 1 Vet. App. 190, 193 (1991).  In this case, the veteran was urged by the regional office to make arrangements for a medical examination to which he was entitled free of charge, if he thought there had been an increase in his disability.  The veteran ignored this suggestion as he did the regional office’s request that he submit a more detailed lay statement of how his condition had worsened if he had no medical evidence of an increase.  The Court noted that since the veteran failed to respond to the regional office’s letter, the BVA’s finding that he had abandoned his claim was correct.  (Since the Court affirmed the BVA’s decision on the grounds that the claim was abandoned, they did not need to address the question of whether the regional office’s failure to schedule an examination rose to the level of a “grave procedural error” which would render the 1984 decision non-final under Hayre) 





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.
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