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FACTS:  At the time of the veteran’s death, he was continuously rated as totally disabled for over ten years.  In August 1987, a VA regional office determined that the veteran’s ten-year total disability rating entitled his surviving spouse (the claimant) to Dependency and Indemnity Compensation (DIC) pursuant to 38 U.S.C. § 1318(b)(1).  In 1988 the surviving spouse and her son, who was the personal representative of the veteran’s estate, filed a Federal Tort Claims Act (FTCA) claim, alleging that the veteran’s death was caused by lack of treatment at a VAMC.  The claim was settled between the personal representative and surviving spouse and VA.  VA offset the DIC payments to recoup the amount the claimant received as settlement of the FTCA claim.  The claimant appealed this offset.   See 38 U.S.C. §§ 1318(d) and 1151(b), and 38 CFR § 3.800(a)(2).





ANALYSIS:  Violation of due process of law:  The claimant argued that VA’s failure to notify her of the section 1318(d) offset provisions during the time of the settlement negotiations violated her due process rights.  The Court stated that it was not aware of any statutory or regulatory provision identifying a duty for VA to notify the claimant of the DIC offset provision at the time she was involved in the settlement negotiations.  Without such a duty, it would appear that there cannot have been any due process violation.   





The section 1318(d) offset:  The claimant argued that DIC payments are intended to compensate her only for economic losses caused by her husband’s death.  She contended that the majority of her FTCA settlement was related to non-economic damages and that offsetting the amount received for noneconomic damages would not be rational.  The Court rejected this view.  Section 1318(d) plainly mandates that money or property received by an individual as a result of a settlement for “any cause of action for damages for the death of a veteran” shall be offset against the benefits that would otherwise have been payable to that individual, until the entire amount of the settlement is recouped.  This statutory provision does not distinguish between economic and non-economic damages.  





Money or property received:  The claimant contended that 1) the agreement indicated that 25% of the proceeds of the settlement would be paid to her attorney, 2) she did not receive the total amount of settlement and that 3) only the amount that she received should be offset.  A related question was addressed in General Counsel Precedent Opinion 7-94, (the entire amount of a settlement must be offset from benefits payable under section 1151 to a veteran, including the amount of any attorney fees paid out of such proceeds).  





The Court pointed out that G. C. Prec. 3-97 (which was relied upon by the Board of Veterans’ Appeals (BVA) in this case in construing section 1151(b)) reviewed G.C. Prec. 79-90, which held that amounts recovered by a DIC recipient may be offset, but damages recovered by a personal representative under a survival statute are not subject to recovery by offset under section 1151(b).  Unlike section 1151(b), section 1318(d) requires the amount received in a settlement to be offset.  The BVA rejected the claimant’s argument that, because the money was distributed directly to her attorney, she did not receive any money for attorney fees.  Because of the difference in statutory language between sections 1151(b) and 1318(d), the reasoning in G.C. Prec. 3-97and 7-94, and Neal v. Derwinski, 2 Vet. App. 296 (1992) (even under section 1151(b), in a case where there a was a judgment awarded to both an estate and to beneficiaries, moneys that were recovered by the estate were not subject to offset) would not be relevant to an offset under section 1318(d).  Consequently, a section 1318(d) offset decision by the BVA must address directly the actual amounts of money or property of value “received” by a DIC recipient in a settlement.  





On remand, the BVA was to address:  (1) How much money was received by a plaintiff other than the surviving spouse; (2) Whether the money received by such a plaintiff was received ultimately by the surviving spouse through estate distribution; (3) If so, whether such distribution was considered “received” by the surviving spouse, and (4) Whether the money received by her attorney was “received” by the surviving spouse.  





IMPACT ON DECISIONMAKERS/RECOMMENDED VBA ACTION(S):  None.  The Court remanded this case so that the BVA could discuss, among other things, whether the attorney’s fee was considered received by the claimant.  The Court did not overrule the General Counsel opinion, nor did it hold that the amount received by the attorney was not received by the claimant.  
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