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CHAPTER 7. APPELLATE PROCEDURES





7.01 GENERAL





a.	Since May 1, 1968 adverse decisions involving Acceptance of Risk Determinations in connection with Government life insurance are subject to appellate action. The term Acceptance of Risk is limited to determinations involving applications for:





(1)	Life insurance.





(2)	TDIP (Total Disability Income Provision).





(3)	Reinstatement of the basic insurance, the rider or both.





(4)	Conversion of term insurance.





(5)	Change of plan from one permanent plan to another.





b.	When any of the above applications are medically rejected, a VA Form 14107, Notice of Procedural and Appellate Rights, will be released with a dictated letter advising the applicant the reason for disapproval. The applicant and an authorized representative, if any, will also be advised of the right to initiate an appeal by filing a notice of disagreement and that such notice must be filed within 1 year from the date of notification.





c.	If an application is disapproved when the applicant has a service-connected disability and he or she claims a disability which has been rated as non-service connected by the regional office which prevents approval of the application, the applicant will not be informed of the right to initiate an appeal. However, the applicant will be advised of the right to appeal the decision made by the regional office and that such an appeal must be made to the office in which the decision originated.


	


d.	Applications which are disapproved for the following reasons cannot be appealed; therefore, the applicant will only be advised of the reason for disapproval:





(1)	Not submitted within the prescribed time period.





(2)	Monetary requirement not met.





(3)	No service-connected disability.





(4)	Failure to cooperate.





(5)	Type of insurance no longer available.





(6)	Term insurance expired.





(7)	Any other similar circumstances.





However, when an applicant, upon being informed of the disapproval for any of the above reasons, disagrees with the action taken on factual or legal grounds, the claimant will be advised of the right to appeal.





e.	The applicant or an authorized representative will have the right to appeal. The term representative includes agent, attorney, or accredited representative. Only one attorney, agent or service organization will be recognized at any one time. In the event of death, the beneficiary or other interested party may exercise the right of appeal.





f.	The time limit for filing a notice of disagreement excludes the first day but not the last. If the last day falls on a Saturday, Sunday or holiday, the period will be extended to the next workday. The filing of additional
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evidence after receipt of notice of disapproval does not extend the time limit for completing an appeal. If the claimant is incompetent, the notice of disagreement may be filed by the legal guardian or other proper fiduciary; or in the absence of one of these, by the next of kin or next friend. This is equally applicable to substantive appeals.





g.	A written expression of dissatisfaction from any applicant or an authorized representative will be considered as a notice of disagreement provided it is postmarked within the appeal period.





7.02	PRELIMINARY PROCESSING OF NOTICE OF DISAGREEMENT





a.	VA Form 1.670, Appeal Record Card, is prepared by the Administrative Division on all appeals initiated including record of notices of disagreement, statements of the case and substantive appeals. The form provides a basis for accurate reports relating to the receipt, development and disposition of such cases which are kept in that Division. The form has four parts. Part I is principally for the use by the BVA (Board of Veterans Appeals) and will be filed inside the left flap of the insurance or claims folder, if any, and forwarded to the Medical Determination Section along with any records or correspondence being held in the Administrative Division.





b.	When a communication is initially received in the Medical Determination Section and it is identified as a notice of disagreement, the LMA (Lay Medical Approver) will release FL 29-660a, acknowledging the applicant's dissatisfaction with the decision rendered. The folder with VA Form 3230, Reference Slip, will be routed to the Administrative Division requesting preparation of VA Form 1-670. If pending action on the notice of disagreement cannot be made within 5 workdays from the day received, VA Form 3230 showing the name, insurance file number, date of receipt and issue (insurance, waiver and forfeiture, or other) will be sent to the Administrative Division for the preparation of VA Form 1-670. When the pending operation is completed, the folder with VA Form 3230 will be routed to the Administrative Division for the completion of the records.





7.03	REVIEW OF THE ORIGINAL DECISION





a.	All records will be reviewed to determine the correctness of the original decision. However, the review will not be made by the same person who rendered the original decision. The review will include discussions with the medical consultant and any other development which may be necessary to evaluate the original decision made. When reviewing an application because of a pending appeal, it must be reviewed in its entirety to determine the presence of other factors that are pertinent to the original decision.





b.	If a favorable decision is found to be in order with or without additional evidence, the application will be approved, notice of disagreement or substantive appeal, as applicable, withdrawn and the applicant so advised. The case will be forwarded to the Administrative activity for the appropriate action.





c.	When an application is approved as a result of a review by the Medical Determination Section, the applicant will be advised of the amount necessary to pay premiums (and interest, if applicable) to the current date. Failure to pay the necessary premiums will create a collectible interest-bearing lien, just as though the decision was handed down by the BVA.





d.	On applications involving reinstatements or new issues, no attempt will be made to collect any premiums on appellate cases unless and until a favorable ruling is handed down by the BVA. Interest will not be charged for missing premiums except in the case of a reinstatement application involving a period of lapse exceeding the interest-free period with interest being charged only to the date of the reinstatement that is successfully appealed.





e.	When an appeal involves changes or additions to the existing insurance contract, the appellant will be advised that payment of premiums for that contract must be continued in order to avoid lapse. If the appeal is allowed, the account will be adjusted. However, no interest will be credited or charged in these cases.
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7.04	DESIGNATED REPRESENTATIVE





a.	If a claimant wishes to be represented by a person other than a service organization, such an appointment should be made by the claimant or fiduciary on VA Form 2-22a, Power of Attorney. A declaration from an attorney stating that he or she is a member of the bar in good standing and is authorized to act in behalf of the claimant is also acceptable.





b.	If there is a valid VA Form 23-22, Appointment of Service Organization as Claimant's Representative, in effect, such representative will be given an opportunity to complete a VA Form 1-646, Statement of Accredited Representative in Appealed Case. This form is to certify that the representative has had an opportunity to make a presentation in support of the claim which will be shown on VA Form 1-8, Certification of Appeal.





7.05	STATEMENT OF THE CASE





a.	When a timely notice of disagreement is received and the review of the case sustains the original insurance action, an attachment to FL 1-25, Statement of the Case, will be prepared as shown in figure 7.01.





b.	The sole purpose of the statement of the case is to give the claimant the facts in the case, the applicable law and regulations, and in language the claimant can understand. It should explain why a favorable action cannot be taken on the benefit sought. The statement of the case should not quote directly from material such as rating decisions and memorandums or contain insignificant information as to dates a claims folder was requested and received, etc. Likewise, the disability rating codes used in rating sheets should not be used as they are meaningless to the claimant.





c.	It is essential that the statement of the case be complete. It should consist of the following:





(l)	The issue which is to be decided. This should be entered in the space provided on the form attachment to FL 1-25.





(2)	The contentions of the claimant should be given under separate heading and should follow the issue which is to be decided.





(3)	A summary of evidence in the case pertinent to the issue or issues with which disagreement has been expressed. Short quotations are permissible and should be used when the subject matter is susceptible to more than one interpretation.





(4)	Applicable laws, regulations and underwriting criteria. The laws and regulations must be clearly identified.





(5)	The decision on the issue or issues.





(6)	The reason or reasons for the decision.





d.	A statement of the case may not disclose matters that would be contrary to 38 U.S.C. 3301, or otherwise contrary to the public interest. Matters considered injurious to the physical or mental health of the applicant include those so considered by responsible medical authority, especially the more severe psychiatric disorders, diseases where prognosis is poor and those of misconduct origin. Sources of information which might provoke feelings of hostility, resentment or rejection on the part of the applicant to his or her family should not be revealed. Such matters may be disclosed to the applicant's designated representative unless the relationship between the applicant and the representative would make disclosure as harmful as if made to the applicant. Thus, in some cases, when it is permissible to furnish full information to the representative, two different versions of the statement of the case will be prepared.





e.	If the applicant does not have a representative and the record contains pertinent matters not to be disclosed, the statement of the case will be prepared to eliminate such material. The file copy will contain a notation reflecting such action.
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NOTE:	Any disease or impairment supplied by the applicant will be made a part of the statement of the case, regardless of its severity.





f.	The FL 1-25 or a dictated letter, as applicable, will be used to forward the statement of the case to the claimant and his or her representative, if any, with a VA Form 1-9, Appeal to Board of Veterans Appeals. A copy of the statement which may or may not be identical to that sent to the claimant (see subpar. d above) will be furnished to the claimant's representative, if any.





i.	The statement of the case will be prepared and signed by the LMA and forwarded to the unit supervisor for review. The unit supervisor will initial the statement of the case and forward it to (1) Medical Consultant (2) Chief, Medical Determination Section for concurrence and signature.





NOTE:	Only the original (file copy) of the statement of the case will be signed.





7.06	SUPPLEMENTAL STATEMENT OF THE CASE





a.	A supplemental statement of the case, as the name implies, supplements the original statement of the case so that due process requirements of the law are properly met.





b.	A supplemental case may be required when:





(I)	Additional evidence is received; or





(2)	Subsequent actions have been taken; or





(3)	The discovery of a material defect; or





(4)	The BVA in reviewing the original record finds that omissions or errors of substance affecting due process have been made and remands the case for a supplemental statement before preceding with the final decision.





NOTE:	Errors of a minor nature not affecting due process may be corrected in the appellate decision.





c.	The supplemental statement will be limited to essential changes or additions to sections of the original statement of the case adequate to give complete information to the claimant.





d.	The FL 1-28 or a dictated letter, as applicable, will be used to forward the supplemental statement to the claimant.





7.07	SUBSTANTIVE APPEAL





a.	A substantive appeal is constituted upon receipt of VA Form 1-9, or its equivalent in writing, from the claimant or an authorized representative.





b.	The appeal should clearly identify the benefit sought and set out specific allegations of error of fact or law. Such allegations will be interpreted in a liberal manner in determining whether there is sufficient information with consideration of the technicalities involved.





c.	The substantive appeal should be filed within 60 days from the date of mailing of the statement of the case, or within the remainder of the 1-year period from the date of the mailing of notification of the review or determination being appealed, whichever is earlier.





d.	When a substantive appeal is postmarked after the expiration of the time limit set above, the claimant and the authorized representative, if any, will be notified that the failure to submit the substantive appeal on time prevents further action on the case. The envelope in which the appeal was mailed will be filed in the insurance folder. Such cases will be reviewed by the Chief, Medical Determination Section or a designee.
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7.08	CERTIFICATION OF APPEALS





a.	The preparation of VA Form 1-8 is necessary when forwarding a substantive appeal to BVA for a decision.





b.	Before a substantive appeal is certified, all evidence should be thoroughly reviewed to assure that a complete case is being submitted.





c.	VA Form 1-8 will be prepared in a single copy only. All items on the form should be completed. Omissions of any one part of the certification could result in a remand of the case. The following is a list of items to consider in the preparation of VA Form 1-8.





(1)	The question or questions involved in the substantive appeal have been accurately determined.





(2)	All the assertions and allegations presented by the claimant have been considered.





(3)	All pertinent evidence required under existing instructions is a matter of record.





      (4)  The claimant was given the opportunity to make a personal appearance where there was a request for a hearing and a complete transcript of the record in file if a hearing was held.





(5)	A complete VA Form 1-646 is of record or there is evidence that the accredited service organization representative was given an opportunity to make a presentation in support of the appeal.





d.	In addition to the preparation of VA Form 1-8, the following forms and form letters should also be prepared before releasing the certification of appeal to the BVA:





(1)	VA Form 07-7216a, Request for and/or Notice of Transfer of Veterans Records, to transfer the insurance folder and DIB (Disability Insurance Benefits) and/or claims folder, if one exists.





(2)	FL 1-26 to notify the claimant that his or her appeal and the records in the case are being forwarded to the BVA for a determination.





(3)	Letter of transmittal to the Chairperson, BVA.





e.	After certification of the VA Form 1-8 by the appropriate personnel, the entire file will be forwarded to the Chief, Medical Determination Section for review. Record of approval will be made by the section chief by placing his or her initials on the lower left corner of the certification form. The insurance folder with all the pertinent material will be routed to the Administrative Division via the abstract clerk, who will forward the case to the BVA.





7.09	HEARINGS IN APPEAL CASES





a.	A hearing appeal will be granted when a claimant or an authorized representative expresses a desire to appear in person. The purpose of a hearing is to receive argument or testimony relevant and material to the appellate issue.





b.	Normally, a hearing on an appeal will be set for a date after the statement of the case is furnished. When a claimant or authorized representative requests a hearing, it may be conducted:





(I)	By the BVA if request has been made for a hearing before the Board in Central Office or, if practicable, before a Traveling Section of BVA.





(2)	By a hearing group designated by the Chief, Insurance Operations Division, at the center which has original jurisdiction. The group should consist of three persons including a medical consultant.
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(3)	If the claimant's place of residence is remote from the center having jurisdiction but it is convenient to the other center, that office may conduct the hearing for the BVA.





(4)	Upon receipt of a request by the claimant or an authorized representative, a hearing on an appeal may be held in the regional office having jurisdiction over the place of residence of the claimant.





c.	Normally, a hearing will be conducted in another office only if the claimant or other persons desire to appear personally at the hearing. In those instances where the claimant does not expect to appear in person and is to be represented by a recognized organization and the organization has a representative at the center which has original jurisdiction, it is preferable to have such hearings conducted before members who are responsible for certification of the appeal. When the hearing is to be conducted in a regional office or center other than the one having original jurisdiction, arrangements will be made for the temporary transfer of the folder to the office where the hearing is to be conducted.





d.	If a hearing is to be conducted in a regional office, the Veterans Services Officer will notify the applicant and authorized representative as to the time and place of the hearing. The hearing group, which will act as a hearing agency of the BVA will be composed of the Veterans Services Officer or a designee, as chairperson and two other employees to be appointed by the Director, including a medical member if possible. The claimant or other witnesses desiring to present oral testimony of an evidential nature will be placed under oath by the chairperson.





All statements and testimony presented at the hearing will be recorded and a copy of the complete transcript incorporated as a permanent part of the claims record. Upon completion of the hearing, the insurance folder, DIB and claims folder, if any, will be sent to the Chief, Medical Determination Section for review and any action which is necessary for the processing and certification of the appeal.





7.10	WITHDRAWAL AND REACTIVATION OF APPEALS





a.	Withdrawals





(l)	Notice of Disagreement. A notice of disagreement may be withdrawn in writing at any time before a timely substantive appeal is filed or expiration of the time allowed for such action.





(2)	Substantive Appeal. A substantive appeal may be withdrawn in writing at any time before the BVA enters a decision, except where withdrawal would be detrimental to the appellant or the Government.





(3)	Who may Withdraw. Withdrawal may be made by the claimant or an authorized representative (person or organization) except that a representative may not withdraw either a notice of disagreement or a substantive appeal filed by the claimant personally.





b.	Reactivation of Appeals. After a notice of disagreement or substantive appeal has been withdrawn, it may be reactivated by the claimant or his or her authorized representative, provided the request is received by the VA within 30 days from the date of the letter. If the appeal is not reactivated, the action from which the appeal was taken will be regarded as final. In the event that an appeal has been withdrawn for any reason and is subsequently reactivated pursuant to the request of the appellant, or his or her representative or for any other reason, the insurance folder will be forwarded to the Administrative Division for re-establishment of VA Form 1-670.





7.11	APPEALS IN DEATH CASES





a.	If the applicant dies, and the appeal has been initiated but not certified, the appeal will be considered pending and the filing of a new appeal by the beneficiary will not be required. The appeal will be processed as if the applicant were still alive, except the beneficiary will take the place of the claimant.





b.	When at the death of the claimant, a substantive appeal is pending before BVA, action will be completed without application from the survivors.
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7.12 MAINTENANCE OF ACCOUNTS





a.	An off-tape record will be provided in every instance when an appellant has filed a substantive appeal and continues to pay premiums on an account that was previously purged or never existed on tape.





b.	Active accounts on tape for which a change or addition is under appeal will receive the same maintenance as any other active account. When payments are deficient, the usual lapse action will be taken. If payments are excessive, they will be applied to pay future premiums on the existing contract and the appellant will be advised accordingly.





c.	For lapsed records on tape, maintenance activities will be limited to the control of remittances. Premium notices, dividends and lapse letters will not be released. When an excess of 10 items exists in pending transactions on the VA Form 29-5886b, Insurance Record Printout (RPO), involving a consolidation of remittances, care should be exercised to assure that a complete record of individual remittances are kept in the insurance folder.





d.	For all on-tape records on which an appeal is pending, a standard diary (callup code type 972) will be inserted with a message identifying the type of appeal and with a callup date of 6 months. For active accounts requiring normal posting and premium notices a nonfreeze diary will be inserted. All other accounts will be frozen. Types of diary messages to be used are as follows:





(1)	Appeal RH Issue.





(2)	Appeal Sec. 781.





(3)	Appeal TDIP.





(4)	Appeal Rein.





(5)	Appeal Conv. (Endowment Plans).





(6)	Appeal Chg. Plan.





e.   As a result of the callup code type, the followup RPO's will be received in the Medical Determination Section. The LMA will determine if the appeal is still pending and if so, release a teletype to BVA calling their attention to the fact that the appeal has been pending in excess of 6 months. The callup date in the diary will be clerically updated another 60 days.





f.	If a timely appeal has been filed and the claimant dies before a decision by the BVA becomes final, a skeleton VA Form 29-368d, Report of Status for Settlement of Death Claims, will be manually prepared by the LMA and forwarded to the Insurance Death Claims activity. The VA Form 29-368d will indicate that an appeal is pending and contain a summary of unapplied remittances, if any, tendered in payment of premiums during the period of appeal. The BVA will be notified by teletype concerning any notice of death received after an appeal has been certified to them for consideration. When a final VA Form 29-368d is prepared, it will reflect the amount of premiums due from the settlement if the appeal is favorable to the claimant or the amount due for refund, if any, if the original medical decision is sustained.
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VETERANS ADMINISTRATION	JONES, JOHN C.�PO. Box 8079	V000 00 00�Philadelphia, Pa. 19101	C 12345678








STATEMENT OF THE CASE





IN THE APPEAL


OF





JOHN C. JONES





FROM THE DECISION OF THE





VETERANS ADMINISTRATION





NOTICE TO APPELLANT:





This is not a decision on the appeal you have initiated. It is a "Statement of the Case" which the law requires us to furnish to help you in completing your appeal.





Please read the forwarding letter carefully, as well as the instructions on the enclosed appeal form. These explain your appeal rights and tell you what you must do to complete your appeal.





A copy of this "Statement of the Case" has been furnished your representative:








ISSUE:





Is the applicant eligible for reinstatement of National Service Life Insurance under Title 38, Code of Federal Regulations, Section 8.23?








CONTENTION:





The claimant contends that the disapproval of his reinstatement for insurance due to history of elevated blood pressure is unfair as this condition has been controlled and stabilized.








SUMMARY OF EVIDENCE:





The insured had a $10,000 5-year level premium term policy which lapsed for nonpayment of premium on July 20, 1974.





On March 18,1975, he completed a VA Form 29-353a, Application for Reinstatement (Nonmedical-Insurance Age 50 and Under), wherein he alleged that he was presently taking medication for a slight rise in blood pressure.





On July 8, 1974, the attending physician was requested to furnish a report on Mr. Jones' blood pressure condition. The physician's statement showed a 4-year history of mild essential hypertension treated with salutension. The doctor further stated that Mr. Jones has been under this treatment since 1971.





On August 24, 1974, Mr. Jones was advised that his application for reinstatement had been disapproved because of the elevated blood pressure condition.








ATTACHMENT TO FL 1-25	Figure 7.01 Statement of the Case
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APPLICABLE LAWS AND REGULATIONS:





Title 38, U.S. Code of Federal Regulations, Section 8.23, provides that National Service Life Insurance on any plan may be reinstated if application and tender of premiums are made after expiration of 6 months, including the premium month for which the unpaid premium was due, provided applicant is in good health on the date of application and tender of premiums and evidence furnished thereof is satisfactory to the Administrator of Veterans Affairs.





The words good health, when used in connection with insurance, mean that the applicant is, from clinical or other evidence, free from disease, injury, abnormality, infirmity, or residual of disease or injury to a degree that would tend to weaken or impair the normal functions of the mind or body, or to shorten life. (38 C.F.R. 8.1(a))





Underwriting standards for determining whether an individual is in good health, based as far as practicable on general insurance usage, have been developed and published by the Chief Benefits Director, under M29-l, Part V. He is responsible for readjusting such standards to reflect medical advances and current experience affecting mortality and disability. (38 C.F.R. 8.1(b))








DECISION:





The elevated blood pressure condition is not acceptable under established good health requirements for insurance purposes. This condition prevents acceptance of Mr. Jones' application for reinstatement.








REASON FOR DECISION:





VA medical standards for insurance precludes the acceptance of an application for insurance when the condition of elevated blood pressure exists. Accordingly, it must be considered that even though Mr. Jones' condition may be stabilized at the present time, there may be periods when the condition may be aggravated whereby it would tend to weaken or impair the normal functions of the body.




































































Figure 7.01 Statement of the Case-Continued
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