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CHAPTER 9. FRAUD








9.01	JURISDICTION








a.	The Insurance Claims Section is responsible for and has jurisdiction in questions of fraud in the procurement or reinstatement of insurance or the total disability income provision, conversion to an endowment policy and a change of plan to one with a lower reserve. Such cases are subject to appellate reviews by the Board of Veterans Appeals and to suits brought in appropriate Federal District Courts under 38 U.S.C. 784. If the possibility of fraud is detected by another element of the Insurance Operations Division, the case will be referred to the Insurance Claims Section.





b.	The Office of the Assistant Director for Insurance, VA Center, Philadelphia, will, upon request from an adjudicating activity, review and render a final decision concerning fraud in unusual or complex cases subject only to review through appellate or judicial procedures. This office may upon its own initiative, review any decisions rendered by the Insurance Claims activities at St. Paul or Philadelphia and, if appropriate, render an independent decision on the merits of the case which will be binding upon such offices.








9.02	INITIAL CONSIDERATION








a.	The question of possible fraud must be considered in all cases involving pending claims for disability insurance benefits. Statements add information received in support of, or in connection with, a claim should be compared with statements made in the applications for insurance. Applications are defined as:





(1) Original application for insurance or total disability income provision;





(2)	Applications for reinstatement of insurance or total disability income provision on the basis of good health or comparative health;





(3)	Applications for change to lower reserve plans;





(4)	Applications for conversion to endowment plans.





b.	When a claim for disability benefits is received, personnel should note the date the disability is alleged to have commenced and the dates on which the insured claims to have been treated for the disability. The insurance folder should be reviewed to see if any of the applications mentioned above were approved during the period of the alleged disability or treatment.





c.	If it appears that an application was approved and failed to disclose any information about a health impairment whether it is the basis for the claim or not, the possibility of fraud must be explored.





d.	Information received with disability compensation and pension claims should also be considered.





(I)	The insured's claims folder generally should be obtained in all cases where it is indicated that it may contain information bearing on the question of fraud.





(2)	When a claims file cannot be obtained because of a pending claim for adjudication benefits, no final action will be taken until the claims folder is received.





e.	When the question of fraud is being considered on a case involving reinstatement of extended insurance prior to any other development, a request will be made for the amount of extended insurance as of the date











9-1





M29-I, Part III	CORRECTED COPY	September 28, 1978


Change 2





of application for reinstatement. If the requirements of VA Regulation 3422 are met, a fraud decision will not be made.





 f.	A statement to the effect that fraud was, or was not found, or is awaiting development, will be included for each contract in all decisions made by the Insurance Claims Section.





 g. If the evidence essential to determine the question of fraud is not complete, and the particular application which appears to be fraudulent does not directly affect the entire claim for disability insurance benefits, the award block on VA Form 29-1565-3, Decision Disability Insurance Benefits, covering the contract under consideration for fraud wild be `noted, "Deferred-possible fraud." This will permit adjudication of the claim for disability insurance benefits under the other contracts involved.	�
 


	h. If false or misleading statements were made in connection with procurement or reinstatement of insurance or the total disability income provision, and the applicant's mental condition makes it questionable as to whether he/she comprehended the nature of his/her action in making false statements, the case should be forwarded to the Assistant Director for Insurance, VA Center, Philadelphia (290B), for review as to the possible existence of fraud. Such a case will be fully developed before it is submitted. The fact that the insured may have previously suffered from a mental illness of a varying degree will not of itself warrant submission. Evidence must be present to establish that at the time the application in question was filed, the applicant was suffering from a mental illness of such severity as to cause a radical departure from his/her normal conduct. It must be determined, with reasonable certainty, that the applicant could not be held responsible for his or her act. The evidence must be strongly suggestive that the applicant did not comprehend the nature of his/her act. A finding of incompetency is not, in itself, sufficient to warrant referral of the case to Philadelphia.


�
9.03	NOTICE








  M29-1, part I, chapter 32, paragraph 31.44a, explains briefly the doctrine of notice. Adjudicative personnel must understand that once final action is taken on an application, VA is on notice of all information either expressly given or implied, in the record. VA is prevented from raising the defense of fraud at a later date. Some specific examples of notice are listed below:





a.	If the application shows treatment by a physician and that treatment would have been pertinent to accept. ability, VA is on notice of all treatment given by the physician even though the physician did not describe dealing with the insured's condition at the time of the application.





b.	If an insured states that he/she has applied for compensation or pension benefits, he/she undoubtedly has suffered from some disability at one time or another. The fact that the nature and degree of the disability were not developed before acceptance will not bar the doctrine of notice if such disability is pertinent,





c.	Likewise, if an applicant has applied for compensation or pension and states that he/she has not received benefits, VA is on notice that he/she once suffered from a disability and development should precede acceptance. However, VA cannot be held responsible for disability information contained in the claims file if he/she furnishes a claim number but denies that he/she ever applied for disability benefits, compensation or pension, or that he/she ever received any disability benefits, since this would lead VA to believe that the assignment of the claim number was for other than disability purposes.





d.	If a claim number is furnished without supporting statements of disability, VA is on, notice and must examine the "C" file.
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9.04	WAIVER OF RIGHTS





a.	The general administrative policy regarding fraud determinations is based largely upon well-settled principles of insurance law that an unequivocal act by an insurer, with knowledge of facts which would constitute a cause for forfeiture, which treats the policy as still in force and leads the insured to regard himself/ herself as still protected, will amount to a waiver of forfeiture. Such a waiver may be evidenced by the insurer's words or acts, or the failure to act after acquiring knowledge of the facts, and thus may be inferred from his/her recognition of the continued effectiveness of the policy.





b.	When a case has been adjudicated and benefits have been awarded, it will thereafter be improper to hold fraud if the evidence upon which fraud would be predicated had been considered, or was present for consideration at the time the case was previously adjudicated. In such a case, it will be deemed that the VA has waived its right to contest the validity of the application in question.





c.	If, upon review of a case for continued entitlement to benefits, evidence suggestive of fraud is received and such evidence is overlooked or improperly evaluated, VA cannot at a later date use this evidence as a basis for finding fraud.





d.	Therefore, as a matter of law, an "election" must be deemed to have been made by the VA to continue the policy because of failure to take action to forfeit within a reasonable time after receipt of notice of the material misrepresentation. This constitutes an implicit waiver of the right to forfeit for fraud. Such a waiver need not be expressed. It may be presumed from the facts.





e.	The application of the principles of waiver concerning actions on the part of the insurer after knowledge of facts must be consistent with reasonable application from an administrative point of view. The positive action by insurance personnel, other than Insurance Claims, which can cause a waiver of the right to find fraud, are limited to those actions taken when the issue involved embraces a required determination concerning the condition of the insured's health as it affects his/her insurability. Such actions would be in connection with applications for insurance or total disability income provisions, applications for reinstatement of insurance or the income provision on the basis of good health or comparative health, and applications for changes to lower reserve plans.





(l)	For example: Assume that an insured, 5 or more years before submission of a claim for benefits, had obtained a rider and at the time of application had not furnished information about treatment for a duodenal ulcer. The material information withheld was such that had it [been available at the time the application was considered, it would have] caused a medical rejection. The insured, after the approval of the rider, has had no further treatment or symptoms referable to GI complaints. After 5 years, the insured files claim for total disability on the basis of a totally different condition from the one withheld and current medical evidence reflects that he/she is still symptom-free of GI complaint.





(2)	Under these facts, VA has suffered no detriment as  a result of his/ her misconceptions. VA should not enforce the strict legal technicalities in a case such as the above and forfeit the contract because of fraud. VA's responsibilities require that decisions should be just and fair and consistent with all the facts in a given case.





f.	When the principles of equity are applied, a formal no fraud decision will be prepared setting forth all the facts as in any formal decision concerning fraud, together with those facts upon which the application of equity is based. The concluding paragraph will be substantially as follows: "Careful consideration has been given to the question concerning fraud. In view of the circumstances, it is the decision of the Insurance Claims Section that it would be against equity and good conscience to cancel the application in question because of fraud."





g.	It is obviously impossible to set forth criteria will govern all categories of cases. Each case in which an issue concerning contest of a policy for fraud is raised presents mixed questions of fact and law requiring careful analysis in the light of settled principles of insurance law. It should be borne in mind that, with the passage of time, it generally becomes increasingly difficult not only for the Government to prove all the elements of fraud, but also for the insured to adduce evidence in rebuttal due to loss of witnesses, the loss or destruction of records, etc. Consequently, in fairness to all concerned, it is essential that the VA act promptly upon discovery of fraud and make a final decision whether to forfeit the contract.
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9.05	PRINCIPLES OF EQUITY





  Extreme care should be exercised in the application of equitable principles. They should not be used to grant relief except in the most deserving cases when there are extenuating circumstances to the degree that it can be reasonably said that the cancellation of the contract would be highly inequitable.





9.06	REQUEST FOR MEDICAL OPINION





 When the withheld information appears to be material to the question of acceptability, then examination of the pertinent provisions of the current Medical Underwriting Procedures Manual, M29-1, Part V, should be made by the Authorizer or Senior Authorizer.





a.	If the information withheld in the opinion of the Authorizer or Senior Authorizer is obviously immaterial when applied against the manual, an informal written concurrence will be obtained from either the Chief, Medical Determination Section or the Medical Consultant.





b.	In some cases in which the rating of M29-l, part V, depends on the condition at the time of application, but the evidence of record relates to the condition of the insured as of a time in the past, it will not be possible to determine materiality. In such cases, it will be necessary to develop for evidence of the condition for any necessary periods of time called for by the manual. This will permit better judgment by the Medical Consultant and may also be of assistance to the Insurance Claims Section with the elements of knowledge and intent.








(l)	Example: An insured fails to disclose prior treatment for psychosis occurring 4 years before application for TDIP. In developing a claim for disability benefits, it was determined that additional evidence would be needed regarding the severity of the attack, when such attack occurred, whether the insured has pursued normal activities or whether he/she required treatment and medication since the attack and within the period of time specified by M29-l, part V.





(2) After development has been completed and the evidence withheld appears to be material to the acceptability of the application, the case will be sent by the Authorizer or Senior Authorizer by memorandum to the Medical Consultant, for an opinion. The memorandum will contain the facts in the case, specify the false or incomplete answers or statements made by the insured and cite the pertinent information not available at the time the application was approved. A request will be made for a written opinion as to whether the application would have been acceptable under applicable instructions at that time and also under current instructions. In addition, the Medical Consultant should be requested to clearly state the pertinent provision of the manual, both old and new, under which the application would have been accepted or rejected.





(3)	 If the concealed health condition is not related to the basis for claim, the Medical Consultant should also be asked whether the condition would have been considered as acceptable at the time the claim was submitted or any earlier date. Careful consideration should be given to materiality if, subsequent to application and prior to claim, the applicant would have been considered an acceptable good health risk.
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9.07	NOTICE TO INSURED








a.	When it has been concluded on the basis of the Medical Consultant's report and all the evidence of record that VA could reasonably prove all necessary elements of fraud, a letter will be sent to the insured. He or she will be furnished with a photocopy of the pertinent page of the application in question calling his/her attention to the statements made when completing the application, and to the conflicting information VA now has. Insured's attention should be called to that part of the application form which requests truthful answers and emphasizes the consequences of misrepresentation. He/she should also be asked to explain the statements in light of the conflicting evidence.





b.	Related Internal Actions





(1)	If monthly disability benefits payments are currently being made, they will be terminated effective as of date of last payment, pending the determination of fraud, and the inured will be told of this action.





(2)	Waiver of premiums will not be stopped while fraud is being considered.





(3)	Immediately upon the discovery of fraud or possible fraud, a warning notice will be filed and so folded as to overlap all materials on the left side of the insurance folder.





The notice should be in large type as follows:





CAUTION





FRAUD IN (appropriate application) UNDER CONSIDERATION.





(signature and title)_______________________________________________________________ 	





(date)____________________________________________ ____________________	





(4) A 45-day diary message, FRAUD DEC PEND, will be entered in the master record as a flash to all operating personnel.





(5) A policy freeze will be inserted in the master record, except when the fraud involves TDIP also.





(6) All subsequent incoming correspondence related to the fraud action will be referred to the Insurance Claims Section.





(7) Extreme care should be exercised in the release of correspondence to the insured while fraud is pending. These letters must not be in conflict with the possible fraud action. The insurance folder should be reviewed in connection with any action taken while a fraud decision is pending.








9.08	INSURED'S REPLY








a.	Careful consideration should be given to the insured's reply and explanation with particular attention focused on the information relating to his/her knowledge and intent.





b.	If the reply is unclear or ambiguous, clarification should be requested.





c.	A diagnosis in itself is of no value unless VA knows that it was explained to the insured or that he/she was given treatment, medication or recommendations which should have led him/her to know he/she had some health impairment. Again, if clarification is needed, it should be requested.








9-5





M29-1, Part III	CORRECTED COPY		September 28, 1978


Change 2








d.	The insured is to receive every courtesy and consideration to which he/she is entitled.








9.09	DEATH OF INSURED WHILE FRAUD DECISION PENDING








a.	If the insured dies while a case is under consideration for fraud, development will continue until a decision can be made. The beneficiary will be given the opportunity to rebut the allegation of fraud. A letter will be released informing the beneficiary(ies) that the case is being developed for fraud and giving the current status of the fraud development.





b.	If the insured has multiple policies, and only one policy is under development for fraud, proceeds of any policy that can be paid will be released to the beneficiary as soon as the appropriate evidence is received. The beneficiary will be informed that settlement of the other contract(s) will be delayed pending the resolution of the fraud question.





c.	If only the TDIP application is under consideration for fraud, the fact that, in most cases, only a small amount of benefits will be payable must be taken into consideration in determining whether to continue to develop the question of fraud.








9.10	PREPARATION OF VA FORM 29-808, DECISION OF INSURANCE CLAIMS SECTION- GOVERNMENT LIFE INSURANCE








a.	General





(l) Formal decisions will be prepared on VA Form 29-808, in duplicate, and will be prepared by the Authorizer or Senior Authorizer, as appropriate, requiring the signatures of such Authorizer and the Chief Insurance Claims Section, or designee. No copies of fraud decisions will be released to service organizations.





(2)	The decision will follow insofar as practical the format required in the preparation of a "Statement of the Case" so that in the event of an appeal the preparation of such statement can be facilitated.





b.	Specific Entries





(1)	Item 1, Type of Decision Fraud





(2)	Items 2, 3,4 and 5 will be completed with appropriate entries.





(3)	Item 6, ilk Remarks area and continuation pages, as needed, will contain the following elements:





(a)	Issue





(b)	The basis for consideration of the question of fraud





(c)	Contention of insured





(d)	The law and regulations (38 U.S.C. 710)





(e)	Summary of evidence





(f)	Reasons for decision
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(g)  Decision. The decision paragraph should contain a statement substantially as follows: "Based upon the evidence of record, it is the decision of the Insurance Claims Section that the applicant purposely omitted information about his/her health for the purposes of misleading the VA with respect to a health condition which was material to determining his/her acceptability. As a result, the VA was misled into approving the application which would have been rejected had the facts been known." In addition, the following paragraph, completed as appropriate, will be added to the above. "Under the circumstances, the veteran's application for


			insurance 


______________________________reinstatement______dated_________________________under


 			total dis inc.prov.


policy number ______________________________ _____________ is contestable for fraud and should be canceled."








(4)  When two reinstatements are involved and the first one is contestable for fraud, but a later comparative health application by itself is not considered fraudulent, the following will be used as a concluding paragraph under decision. "Since the application dated for reinstatement in the amount of


$	     was accepted on the basis of the insurance validity in force by the reinstatement dated_____________________________the reinstatement dated ____________________________ should also be canceled."





c.	The Authorizer will also refer the folder to the Insurance Adjustment Clerk who will prepare VA Form 29-328, Underwriting Worksheet, by completing items 1 through 12, if appropriate. A voucher number will be assigned to the case and inserted in the top right comer of the form. The refund will consist of all monies paid as premiums without interest on any fraudulent contract for any period subsequent to 2 years after date of issue, less any loan, lien or any other indebtedness.





d.	The Insurance Adjustment Claims Clerk will also prepare VA Form 29-8523, Premium/TDIP (Document 03), with transaction type codes 083 and 087 in order to effect the proper accounting. This form will be completed in accordance with existing instructions in MP-6, part II, supplement No. 2.2, paragraphs 205.10 and 205.12. For appropriate accounting information, refer to M29-l, Part II, Chapter 24, Control Accounts.





e.	VA Form 4-706, Notice of Refund, must accompany VA Form 29-8523 as this input does not automatically released the refund in cases in which control number 52 is credited. VA Fond 4-706 will be completed as the items indicate. In Item 8, Type of Refund Authorized as Shown Below, the last check box will be checked and "Fraud Case" will be inserted next to it. Item II, Calculations-Remarks, will show the calculations made on VA Form 29-328. Reference to VA Form 29-328 will be made citing the fact that ICS made the decision on fraud and the date of the decision.





f.	The clerk will also prepare VA Form 29-8527, Accounting Control (Document 07), with transaction type code 099 and reason code 07 in order to remove an insurance contract or both the insurance contract and TDIP (Total Disability Income Provision) rider segments from the insurance in force master tape. Refer to MP-6, part II, supplement No. 2.2, chapter 2, paragraph 209.05.





g.	If only the TDIP rider is to be deleted, the clerk will prepare VA Form 29-8531, TDIP (Document 11), with transaction type code 097. Refer to MP-6, part II, supplement No. 2.2, chapter 2, paragraph 213.11.





h.	After completing the forms discussed above, they, along with the insurance folder, will be forwarded to the Voucher Audit activity and then to the Miscellaneous Accounts and Service Unit for their respective actions.








9.11	CLAIM FOR DISABILITY INSURANCE BENEFITS INVOLVED








If fraud is found when a new claim for disability insurance benefits is involved or a continuing award is in effect at the time of the preparation of the fraud decision, the Authorizer or Senior Authorizer will prepare a denial of the claim or termination of the award, as appropriate, based on the finding of fraud. if there is more than one contract, and fraud is found in one or more but not all contracts, the entry "Fraud Found in This Contract," will be entered in the appropriate block on VA Form 29-1565-3.
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a.	When there is a continuing award on a contract and the original application is determined to be fraudulent, the award will be discontinued as of the beginning date.





b.	If a reinstatement of a contract is determined to be fraudulent, the contract will be canceled as of the date of the reinstatement, and any continuing award under the reinstatement will be terminated as of the effective date of such award.





c.	A memorandum will be prepared to the Policy Service Section calling attention to the fraud decision and requesting action to cancel the contract. The memorandum will also request all the following information to be included in the certified letter to the claimant: The date of cancellation of the contract, the total amount of the premiums and/or suspense items to be refunded, the amount of outstanding loan to be repaid, etc.





d.	After the forms are typed, the Authorizer or Senior Authorizer will check, sign the decision, initial the file copy of the memorandum, sign the disallowance or termination forms, and take any other adjudicative action necessary, after which the case will be forwarded for consideration and signature of the Chief, Insurance Claims Section or designee.





e.	The Chief of the Insurance Claims Section or designee has final local authority concerning a fraud decision.





f.	In view of the legal implications and far-reaching effects of a fraud decision, authority is given to the Chief, Insurance Claims Section, to select individuals with the necessary training and experience to handle cases of possible fraud.





g.	Upon return of the folder from the Policy Service Section, the Authorizer or Senior Authorizer will prepare a letter to be sent by certified mail notifying the claimant of the disallowance of the claim or the termination of insurance benefits, the date of cancellation of the contract, the amount to be refunded and all the other pertinent accounting information. The insured will be fully informed of his/her right to appeal and advised of the time limit thereon as in other cases.








9.12	CLAIM FOR DISABILITY INSURANCE BENEFITS NOT INVOLVED








When a determination of fraud is made by the Insurance Claims Section which does not involve a claim for disability insurance benefits, action will be taken as outlined in paragraph 9.11, except that disallowance of claim, stop waiver and stop notice forms will not be necessary. The Insurance Claims Section will prepare and release the certified notification of fraud to the insured after receiving the necessary information from the Policy Service Station.








9.13	DISPOSITION OF FRAUD DECISIONS








The folder with the forms will be forwarded for dating and distribution as follows:





a.	The original of the fraud, letter together with the file copy and an envelope, will be hand carried to the Administrative activity for release via certified mail.





b.	The folder will be retained in the Insurance Claims Section pending the return of the file copy of the letter. Upon return, the copy will be filed with the original of the fraud decision in the insurance folder.
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9.14  FINDING OF NO FRAUD








        If a formal decision is prepared in which it is held that there is no fraud, the same procedure for preparation and routing will prevail as when determination is made that there is fraud, except that in such an instance, notice to the insured will not be required. Upon dating of the decision as to fraud, the appropriate folder with the fraud decision will be returned to the Authorizer or Senior Authorizer for action on the claim or will be referred to the originating element, as appropriate.








9.15  REVERSALS OF FRAUD DECISIONS








        In any case in which a decision finding fraud or no fraud is rendered by Insurance Claims Section on evidence then of record, no reversal of such decision will be in order by any activity on the same level of authority in the absence of new and material evidence. A mere difference of opinion or judgment is not sufficient; however, new and material evidence will support reconsideration of the question of fraud whenever received.








9.16  REINSTATEMENTS AND UNASSOCIATED REMITTANCES








a.	When a question of fraud arises in connection with reinstatement of insurance and the application of previously unassociated remittance(s) would have prevented the lapse of the insurance if applied to the months for which originally paid, the reinstatement of the insurance will be disregarded and fraud will not be considered.





b.	If the previously unassociated remittance(s) was insufficient to cover the entire period up to the date of reinstatement, then the date of lapse, for the purpose of consideration of the question of fraud, will be determined on the basis of the insurance having been in force for the period covered by the previously unassociated remittance(s).








9.17  CRIMINAL FRAUD








        Generally, when fraud has been found and the insurance or total disability income provision has been canceled, the case should be referred to the General Counsel for possible transmittal to the United States Attorney under VA Regulation 5560 for such action as the Department of Justice, acting through the United States Attorney, may deem necessary when the evidence is sufficient to show a prima facie violation of a criminal status, such as under 38 U.S.C. 787, or 18 U.S.C. 1001. However, there are exceptions in which the Department of Justice has indicated that it will decline prosecution. These are where:





a.	The statute of limitations has run, or cases in which the time that would be consumed after referral to the appropriate United States Attorney, and conducting any addition necessary inquiry, would foreclose the possibility of initiating proceedings, prior to the running of the statute. The statute of limitations with respect to criminal fraud is 5 years (18 U.S.C. 3282). This time commences to run from the date of the filing of the fraudulent document. If less than 6 months' time remains within which to bring action, the case will not generally be referred to the Department of Justice.





b.	The potential subject of a criminal action is not only a veteran but one who may be laboring under a severe physical handicap, eliciting the strong sympathy of a jury, unless they disclose an aggravated course of misconduct.
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c.	A doctor who is implicated as an alleged aider or abettor will be prosecuted only in the event the physician has counseled a number of veterans to prepare and submit false claims evidencing ~ pattern of conduct on his/her part.





d.	The contract has been properly canceled but it Is shown that although the veteran might have been competent at the time of the commission of the offense he/she has since been rated incompetent or has been adjudicated insane under State court proceedings,





e.	Although the contract has been canceled, either before or after such action the veteran was diagnosed as having a terminal illness with a brief life expectancy.





f.	Even though all the elements of fraud were present in connection with an application, the veteran later disclosed his/her actual state of health as of the time of the application or prior thereto when he/she ultimately filed a claim for disability income benefits, so as, in effect, to purge the fraud before any payments are made as a consequence thereof.
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