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CHAPTER 10.  VETERANS' RESPONSIBILITIES AND RIGHTS



10.01	 VETERANS' RESPONSIBILITIES-SATISFACTORY CONDUCT AND COOPERATION



a.	 General. The rehabilitation process requires a team approach in which the veteran's active involvement is essential from the evaluation and planning phase through implementation of rehabilitation services, including employment assistance.



b.	 Veteran's Responsibilities.  A veteran requesting or receiving services under chapter 31 is responsible for satisfactory conduct and cooperation as outlined in 38 CFR 21.362(c). These responsibilities will be discussed with the veteran during his or her first personal interview in VR&C Division.



c.	VA Responsibilities.  The VA will take the necessary steps to inform the veteran about the benefits and services which may be provided under chapter 31 and will assist the veteran in maintaining satisfactory conduct and cooperation throughout the course of his or her rehabilitation program.  VR&C (Vocational Rehabilitation and Counseling) staff members with case management responsibility will ensure that the veteran receives necessary services and assistance, monitor the veteran's participation in the rehabilitation process, and determine whether the veteran maintains satisfactory conduct and cooperation.  The case manager is also responsible for taking corrective action to assure successful pursuit of the program goals and objectives. (38 CFR 21.362(b))



(1)	 Monitoring. Close communication with the veteran will enable the case manager to identify potential problems and take preventive measures.  Such early problem identification affords the best opportunity to avoid unnecessary interruptions in the veteran's rehabilitation program.  Direct interaction enables the case manager to become sufficiently acquainted with the veteran to observe and reinforce his or her strengths and to help the veteran develop strategies to overcome or minimize weaknesses.  Fact-to-face meetings with the veteran may occur in various settings.  Determining the frequency of personal contacts is the integral part of the case management function. (See pt.  III, par. 2.02.)



(2)	Documentation.  Case recording is an essential tool in the ongoing assessment of the veteran's ability to meet the prescribed criteria of satisfactory conduct and cooperation.  All personal and telephone contacts with or on behalf of the veteran will be documented in the case folder on VA Form 28-1902b, Counseling Record- Narrative Report, or VA Form 28-1905d, Special Report of Training.  Recorded information will be in sufficient detail to reflect the salient facts of the case and provide a historical record.  Dated copies of all notification letters and other correspondence will be retained in the CER (Counseling/Evaluation/Rehabilitation) folder as documentation of compliance with the due process provisions in 38 CFR 3.103. Special care should be taken to observe and document discussions with the veteran when his or her perception of a given situation is substantially different from that of the case manager.



10.02	 FAILURE TO MAINTAIN SATISFACTORY CONDUCT AND COOPERATION



a.	 General. VR&C staff members will make every reasonable effort to assist veterans in achieving satisfactory progress toward accomplishing the objective outlined in their rehabilitation plans.  When these efforts are not successful, the case manager must insure that the veteran understands the case manager's assessment of the situation and must provide the veteran ample opportunity to correct the problem before any adverse action is taken.



b.	 Problem Identification.  The veteran should be encouraged to routinely report as early as possible any difficulties which might interfere with his or her progress, such as financial problems or marital discord.  The case manager should take note of any changes in the veteran's behavior or other signs which may be significant, such as poor attendance, poor grades, illness or injury.
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c.	Corrective Action.  As soon as the veteran or the case manager becomes aware that a problem or potential problem exists, a conference should be scheduled.  Working as a team, the case manager and the veteran should identify any problems, ascertain the causes of the problems, and determine how the problems can be eliminated or minimized.  The case manager will arrange for necessary services and assistance and emphasize the availability of further services.  All planned services will be reflected in the rehabilitation plan.  VA Form 28-1905d will be annotated when the services are provided and include the effect of these services.



d.	Adverse Action.  An adverse action is any VA determination which denies, reduces, or terminates the delivery of VA benefits to a veteran or dependent. (38 CFR 21.420 (c))



e.	Followup.  Once corrective actions are initiated, the case manager will monitor the veteran's behavior in a timely manner and as frequently as necessary to determine whether the services and assistance are successful in resolving the problem.  If corrective actions lead to successful resolution, the veteran's program can continue without interruption.  On the other hand, if there is no evidence of substantial improvement despite corrective actions and there are no mitigating circumstances, the case manager will notify the veteran by letter that the program of services may be interrupted in 30 days unless specific program objectives are achieved.  For a description of the mitigating circumstances to be considered, see 38 CFR 21.361(b). Specific requirements for advising the veteran of adverse actions are in paragraph 10.05 below.



f.	 Interruption and Discontinuance.  If followup by the case manager upon expiration of the 30-day period in subparagraph e above indicates that the veteran's unsatisfactory conduct and cooperation still exist, the veteran's case will be placed in Interrupted status to permit more intensive efforts to remediate the underlying causes of the problem.



(1)	Informing the Veteran.  When feasible, the case manager will meet the veteran to discuss any adverse actions.  However, this personal discussion does not replace the written notification to the veteran required by 38 CFR 21.420. (See par. 10.05 below.) Placing the veteran's case in Interrupted status does not of itself constitute an adverse action unless this action results in denial, reduction, or termination of a benefit.  Placing a veteran's case in Discontinued status does constitute an adverse action since reentry into a program of rehabilitation services is dependent upon a redetermination of entitlement.



(2)	Placement In Discontinued Status.  If reasonable efforts to remedy the veteran's unsatisfactory conduct and cooperation are not successful while the veteran's program is interrupted, the case will be placed in Discontinued status unless mitigating circumstances are found to exist.  If mitigating circumstance exist, however, the case may remain in Interrupted status while continuing efforts are made to overcome the circumstances which are contributing to the unsatisfactory conduct or cooperation.



(3)	Mitigating Circumstances.  The veteran will not be penalized if circumstances beyond his or her control are determined to be the cause of unsatisfactory conduct or cooperation.  Mitigating circumstances may include the effects of the veteran's disabilities, family or financial problems, and other circumstances beyond the veteran's control. (38 CFR 21.361 (b))



(a)	 Once the case manager has determined that mitigating circumstances exist, the veteran may remain in Interrupted status until



1.	The case manager determines that the veteran may be reentered into the same or different program because his or her conduct and cooperation are expected to be satisfactory; or



2.	A plan has been developed by the VR&C staff to enable the veteran to reenter his or her program with reasonable assurance of monitoring satisfactory conduct and cooperation.



(b)	 The nature of the mitigating circumstances must be clearly documented on either VA Form 28-1902b or 28-1905d.
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g.	 Reinstitution of Services After Placement In Discontinued Status



(1)	Determination by Counseling Psychologist.  After placing a veteran in Discontinued status due to unsatisfactory conduct or cooperation, services may be reinstituted only if a counseling psychologist in the VR&C Division determines that



(a)	 The unsatisfactory conduct and cooperation of the veteran will not be likely to reoccur;



(b)	The rehabilitation program which is developed in counseling (whether the same or different program) is suitable to the veteran's abilities aptitudes and interests.



(2)	Redetermination of Entitlement.  Redetermination of eligibility and entitlement under chapter 31 is necessary prior to reinstitution of services when the veteran's previous rehabilitation program has been discontinued. (38 CFR 21.198(c)(2))



10.03	 REVIEW OF ELIGIBILITY AND ENTITLEMENT DECISIONS



a.	General.  Either the veteran or his or her accredited representative may initiate an administrative review of an eligibility and entitlement determination (38 CFR 21.59). This administrative review must be initiated prior to appealing the decision to BVA (Board of Veterans Appeals) as provided in 38 CFR 19.2. Once the veteran files a notice of disagreement, any administrative review in progress will be terminated immediately so that appellate procedures may be followed.



b.	Informing the Veteran.  The veteran will be advised of the right to administrative review of the eligibility and entitlement determination during the initial evaluation.  If the VA determines that the veteran is not entitled to vocational rehabilitation, the right to review by the Director, Vocational Rehabilitation and Education Service, will be included on the FL 28-148.



c.	Initiating the Request for Administrative Review.  The veteran or his or her accredited representative may initiate an administrative review by stating the basis for the review on a VA Form 21-4138 or equivalent.  Upon receipt of the request, the field station will take the following actions:



(1)	The CER folder will be forwarded to the Director, Vocational Rehabilitation and Education Service (22).  This folder will contain the request for administrative review and complete documentation of the basis for the eligibility and entitlement decision.



(2)	If the administrative review does not remove the basis for appellate action, the veteran may proceed with his or her appellate rights by filing a notice of disagreement as outlined in paragraph 10.06 below.



10.04	 REVIEW AND APPEAL OF DISAGREEMENT WITH THE REHABILITATION PLAN



a.	The veteran or his or her accredited representative may request a review of a proposed, original or amended rehabilitation plan following the procedures contained in 38 CFR 21.98. In instances in which the benefit requested is not approved by the VR&C Officer or the Director, VR&E Service, the terms of the proposed plan may be appealed to BVA by filing a notice of disagreement and following the procedures in paragraph 10-06 below.



b.	Upon completion of the review under 38 CFR 21.98(C), the veteran will be notified by letter of the reviewer's decision.  If the veteran is not granted the claimed benefit, this letter will include VA Form 1-4107, Notice of Procedural and Appellate Rights, or equivalent.



10.05	 INFORMING THE VETERAN OF ADVERSE ACTIONS



a. General.  The due process provisions of 38 CFR 21.420 require that notice and opportunity for hearing be given claimant before an adverse action is taken.  Adverse actions do not include changes in the rate of benefit payment
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based on changes in dependency, training time, or similar alterations in circumstances.  Adverse actions are defined in 38 CFR 21.420(c). In general, reductions and terminations of benefits which are initiated by the veteran (e.g., reduction in training time due to health problems or family financial problems) would not be subject to adverse action notification.  Disagreements involving the terms of the IWRP are generally not adverse actions although they may be appealed after review following the procedures in paragraph 10.04 above.  On the other hand, receipt of information from the training facility that the veteran has reduced or terminated an educational program would require notification to the veteran.  Finding a veteran not eligible for or entitled to chapter 31 benefits is an adverse action, but is handled under paragraph 10.03 above.  Examples of actions which constitute adverse actions include, but are not limited to:



(1)	Termination or reduction of subsistence award when efforts to correct unsatisfactory conduct and cooperation have been unsuccessful;



(2)	 The veteran does not cooperate in pursuit of agreed upon objectives on the IWRP;



(3)	The veteran's case, after being interrupted, is being moved to Discontinued status.  This is an adverse action since redetermination of entitlement is a condition to reentry into a program of rehabilitation services.



b.	Notification.  The veteran will be informed by dictated letter of the proposed adverse action.  Figure 10.01 shows a pattern letter which, when modified to reflect individual case differences, should be used for adverse action notification.  Each notification should include the decision or finding, the effect of the decision on the veteran, the underlying reasons, including facts and law, for the decision, and the effective date of the decision.  The veteran will be given a period of 30 days to indicate his or her disagreement with the adverse action.  Additionally, the letter will advise the veteran of the opportunity to:



(1)	 Have a hearing with representatives of the VA to discuss the adverse action;



(2)	 Review the basis for the decision, including any relevant written documents or material; and



(3)	 Submit to the VA any material relevant to the decision which he or she may have.



c.	Effective Dates.  When adverse action is contemplated, a current award will be suspended or reduced as an interim action to minimize the potential overpayment.  The indicated adverse action taken following the response from the veteran or expiration of the 30-day period may result in the creation of an overpayment.  When final action is completed on the adverse action after the 30 days have passed or when mitigating circumstances are not held to exist, the veteran will be advised by letter of the action.  This notification will include a copy of VA Form 1-4107, Notice of Procedural and Appellate Rights, unless an equivalent statement is contained in the text of the letter.
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Dear



This letter contains important information about your VA benefits.  Please read it carefully.



The evidence of record in your case indicates that (Use this paragraph to explain the reasons for the decision, including facts and law, and to give the effective date of the adverse action).



If you do not agree with this decision, you have 30 days to let us know.  If you contact us within 30 days of this letter, you may:



1.  Meet with a staff member to review the basis for the decision, including any relevant written documents or material; and



2.  Submit to the VA any material or information you may have which is relevant to the decision.



Remember, if you disagree with our decision and want to take advantage of the opportunity to discuss it with the staff or submit additional information, you must do so within 30 days.  After that date, you have one year to appeal our decision to the Board of Veterans Appeals.



You may call (                            or write to the above address to schedule an appointment or to request additional information about this determination.









Sincerely yours,











Vocational Rehabilitation Specialist

















Figure 10.01.  Pattern Letter for Proposed Adverse Action
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10.06	 APPELLATE PROCEDURES



a.	General.  A veteran and his or her representative must receive notification whenever a decision denies, reduces or terminates chapter 31 benefits.  A veteran may appeal any VA decision with which he or she disagrees.  Most of these appeals will involve eligibility and entitlement determinations (38 CFR 21.59); development of or change in the rehabilitation plan (38 CFR 21.98); and reductions or termination of program participation.



b.	 Familiarity With VARMS (Veterans Appeals Records Management System).  All VR&C personnel with responsibility for processing appellate actions will familiarize themselves with VARMS described in paragraph 10.07 below.



c.	 Appeals. The jurisdiction of the BVA is defined in 38 CFR 19.1. VA Manual MI-1, Field Appellate Procedures, contains instructions on processing appeals.  As a general rule, all decisions on claims involving benefits administered by the VA are subject to appellate review by the Board of Veterans Appeals. (38 CFR 19.2)



(1)	 Notice of  Disagreement.  A written statement by a claimant or his or her representative expressing disagreement with a factual or legal conclusion will be accepted as a notice of disagreement (38 CFR 19.118). The statement need not contain specific allegations of error of fact or law and neither is it material that the claimant's contention may appear to have no merit.



(2)	Inquiries and Complaints.  Care should be taken not to consider an inquiry or general complaint following an adverse action as a notice of disagreement.  Normally a visit, telephone call, or written response can resolve inquiries and complaints.  This contact must include a statement that the time limit for filing a notice of disagreement is not extended.  A copy of the written response will be filed on the right flap of the CER folder.  If the veteran visits or calls and is not prepared, the CER folder should be documented to show the nature of the inquiry or complaint and to detail the response given. (See 38 CFR 19.129.)



(3)	Time Limit on Receipt of Notice of Disagreement.  A notice of disagreement must be filed within 1 year from the date of notification of the adverse determination.  When a communication has been identified as a timely filed notice of disagreement, the claims, R&E, and CER folders will be routed to the VR&C Division to CEST or PEST an EP 768 and to complete the VAR screen.



(4)	 Review of the Notice of Disagreement.  When a notice of disagreement is received within the 1-year limitation, a review by the VR&C Officer, or by his or her designee other than the individual who made the adverse determination, will be made.  If after review and development the disagreement has not been resolved through granting of the benefit or withdrawal of the notice of disagreement, a statement of the case will be prepared (38 CFR 19.119).



(5)	 Statement of the Case



(a)	Responsibility for Preparation.  The statement of the case will be prepared by the counseling psychologist or vocational rehabilitation specialist who made the decision or who otherwise has carried responsibility for the case.  The preparer will sign the original.  The VR&C Officer will review and also sign the original.



(b)	Limitations and Format.  The statement of the case will be limited to matters relevant to the issue or issues with which disagreement has been expressed.  The format for statements of the case is given in VA Manual MI-1, chapter II, which describes in detail the basic policy and procedures governing appeals. (38 CFR 19.120)



(c)	File Copies.  The original will be filed in the center portion of the claims folder.  The original will be the only copy bearing the signatures of the persons who prepared and reviewed the statement.  One copy will be placed on the right flap of the CER file.



(d)	Copy to Claimant.  The claimant will be furnished an unsigned copy of the statement of the case with FL 1-25 and VA Form 1-9, Appeal to Board of Veterans Appeals.
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(e)	 Copy to Representative.  The claimant's representative, which may be a recognized service organization, attorney, agent, or other person authorized by power of attorney to represent claimants before the VA will also be provided a copy of the FL 1-25, VA Form 1-9, and the statement of the case.



(f)	 VARMS Update on Release of Statement of the Case.  When the statement of the case is released, VR&C personnel will update VARMS by entering "X" for VARMS disposition code 10 and inserting in Date of Disposition (line 22 of VAR screen) the date the statement of the case was mailed.



(6)	 Substantive Appeal.  If, after receiving the statement of the case, the veteran adequately completes and returns the VA Form 1-9, the appeal will be reviewed, preferably by the VR&C Officer, and appropriate action taken as follows:



(a)	  Update VARMS to show code 2O,substantive appeal received.  On line 22, Date of Disposition, show the date of receipt of the substantive appeal;



(b)	Prepare a supplemental statement of the case if it is found that the original statement was in error or materially deficient (38 CFR 19.122). Use FL 1-28 to transmit the supplemental statement of the case to the claimant and any representative.  Upon release of the supplemental statement of the case, update VARMS.  Enter "X" for code 42, establishing a 30-day control;



(c)	 Grant the benefit sought, provided new and material evidence justifies an affirmative finding;



(d)	 Provide a hearing on appeal if requested; or



(e)	       If upon maturation of the 3O-day control, a substantive appeal has been received, certify the appeal to BVA (38CFR 19.123). When VA Form 1-8, Certification of Appeal, has been prepared, request that the VR&C person responsible for VARMS control update VARMS to reflect disposition code 41.



(7)	Notice to Appellant of Certification.  The VR&C Division will use FL 1-26 to advise the claimant that the appeal has been certified to BVA.  A copy of the letter will be forwarded to the accredited representative.  If a hearing before BVA has been requested, this statement will be added to the letter: "You will be advised by the Board concerning your request for a hearing."



(8)	 Failure To Receive Appeal Within 60 Days.  If a substantive appeal has not been received within 60 days following the date the statement of the case was mailed or within 30 days following the date the supplemental statement of the case is mailed, whichever is the later date, update VARMS to show code 53, failure to respond to statement of the case.



10.07	 VARMS (VETERANS APPEALS RECORDS MANAGEMENT SYSTEM)



a.	General.  VARMS is an automated appeal record reflecting the status of appeals from the initial filing of a notice of disagreement through final disposition by BVA.  The Adjudication Officer is responsible for maintenance of the VARMS online system and for VARMS training at the station.



b.	 VR&C Responsibilities.  The VR&C Officer is delegated authority for monitoring VARMS for VR&C activities.  This includes:



(1)	 Review of W70 (WIPP) listings to minimize overdue suspenses;



(2)	 Identification and resolution of local processing problems;
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c.	 Recording the Notice of Disagreement and Statement of the Case.  When a communication has been identified as a notice of disagreement with an issue involving a VR&C decision, the claims, R&F, and CER folders will be referred to the VR&C Division.  Upon receipt of the folders from the Adjudication Division, VR&C personnel will CEST or PEST and EP 768 and complete the VAR screen.



(1)	 VAR Screen Processing



(a)	 Operating Element.  Enter "28" in this field to reflect that the appeal relates to a VR&C decision.



(b)	Transfer.  This field will only be used by the receiving station for an appeal transferred from a regional office with a different Regional Data Processing Center.



(c)	 Nature of Disagreement.  Enter a short description of the nature of the appeal; e.g., employment handicap, disagreement with IWRP review, or adverse action.



(d)	VARMS Disposition.  Enter an "X" in column 7 to indicate current action being updated in the appeal record.  For codes 05, 10, 20, 30, and 5 1, the applicable date must be entered in line 22, Date of Disposition.  No entry in Date of Disposition is allowed for other codes.



(2)	 VARM Command.  The VAR screen may also be obtained via the VARM command:



(a)	 Enter command VARM and password.



(b)	Enter VA File number.  If no VA file number is available (e.g., insurance or loan guaranty number only) contact Central Office Administrative Services Staff (203C3) on FTS 373-3461/3462 for file number assignment.



(c)	 Enter the two-digit Payee Number (see VA ManuaI MP-6, pt.IV, supp.No.1-1, par.201.03b).



(d)	Under End Product Code, enter 030.  Additional appeals filed with same file number and payee number will be incremented by 1 for each additional appeal; e.g., 031, 032.



(e)	 Enter benefit type V ARM.



(f)	 Enter stub name.



(g)	   Depress Enter key.  The VAR screen will be displayed unless the rear appeals involving different payees under the same file number.  If there are appeals by two or more payees, the S02 screen will be displayed.  To identify the correct appeal, enter END in the NEXT SCREEN field.  Depress the Enter key and, after depressing PA2, do a PINQ.  After identifying the VARMS record to be updated, reenter the V ARM command with the correct information.



d.	 VARMS Update on Receipt of Substantive Appeal.  Upon receipt of VA Form 1-9, determine if the VAR screen shows a notice of disagreement has been recorded (05) and that a statement of the case (10) has been furnished and recorded.



(1)	If status code 10 has not been recorded, consider the VA Form 1-9 a notice of disagreement and process it under subparagraph b above.



(2)	If the VAR screen indicates a statement of the case (codel0) has been furnished, update VARMS to show code 20, substantive appeal received, and on line 22, Date of Disposition, show the date of receipt of substantive appeal.



(3)	Follow the same procedure for recording if it is determined that correspondence received after a statement of the case has been furnished may be construed as the equivalent of a substantive appeal.  If so, identify the correspondence by the annotation "Substantive Appeal."

10-8

�June 4, 1987                                       					M28-1, Part  I



e.	Withdrawn Notices of Disagreement or Substantive Appeals.  If it is determined that the notice of disagreement may be considered withdrawn because the benefit sought has been granted, or the claimant has requested withdrawal, update the VAR screen to show VARMS disposition code 40 (withdrawal of appeal).



f. 	 Followup



(1)	After Recording Notice of Disagreement.  If, at the expiration of the third calendar month following receipt of a notice of disagreement, the appeal has not been withdrawn and a statement of the case has not been furnished the claimant, the VR&C Officer will insure that the statement of the case is prepared by the counseling psychologist or vocational rehabilitation specialist who made the decision or who otherwise has carried responsibility for the case.



(2)	      After Claimant Has Been Furnished Statement of the Case.     If a substantive appeal has not been received at the expiration of 60 days following the date the statement of the case was furnished, close the appeal by entering an "X" in VARMS disposition code 53 (failed to respond to statement of the case) on the VAR screen.



(3)	Alter Receipt of Substantive Appeal.  If, after the expiration of 3 months following receipt of the VA Form 1-9, and the VARMS record has not been updated to indicate the folder has been forwarded to the BVA, the case will be reviewed by the VR&C Officer to ascertain the status of the appeal and update the control.



g.	Misrouting.  If an appeal (or followup) has been erroneously routed to the VR&C Division, it will be rerouted to the activity having jurisdiction over the appeal.



10.08	 PROTECTION OF PRIVACY AND RELEASE OF INFORMATION TO FACILITIES



a.	Protection of Privacy.  Files, records, reports, and other documents pertaining to any claim filed with the VA is confidential and privileged. (38 CFR 1.500) The information in the veteran's rehabilitation record is developed and maintained to help the veteran pursue his or her program and to adjust in employment.  This information may not be communicated to others nor may it be used by others except for the following reasons:



(1)	 To assist the veteran in pursuing his or her rehabilitation program;



(2)	To assist the veteran in securing and adjusting to employment; or



(3)	To comply with a request for the information if the disclosure is authorized under the Privacy Act, including the routine uses identified in VA system of records, 58VA21/22/28, Compensation, Pension, Education and Rehabilitation Records-VA, published in the Federal Register.



b.	Release of Information To Facilitate Correction of Deficiency.  The VA may release information regarding a veteran's disability or rehabilitation program to a person or establishment when the following conditions are met:



(1)	The VA has asked the person or establishment to provide services authorized under chapter 31 for the veteran;



(2)	The information is directly pertinent to the purpose of arranging for service authorized under chapter 31; and



(3)	The veteran has authorized the release in writing by using VA Form 70-3288, Request for and Consent To Release of Information From Claimant's Records, which is available for this purpose.
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c.	 Special Note to Rehabilitation Services Providers.  When the VA releases information to individuals or establishments providing rehabilitation services, the VA will include with the information a special written notice that the information:



(1)	 Is strictly confidential;



(2)	Is furnished solely for the purpose of enabling the individual or facility to assist the veteran in the pursuit of his or her program; and



(3)	 Under no circumstances is to be released to other parties.
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