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SECTION III.  EQUAL OPPORTUNITY





CHAPTER 15.  EQUAL OPPORTUNITY INVESTIGATIONS








15.01  EQUAL OPPORTUNITY INVESTIGATIONS--GENERAL





	a.  The Chief Benefits Director is designated as the responsible agency official for investigating equal opportunity complaints of discrimination filed against NCD (noncollege-degree) institutions.  This chapter shall be considered as the delegation of authority from the Chief Benefits Director to the Directors of regional offices or centers to assign Veterans Services Division personnel to conduct equal opportunity complaint investigations.





	b.  Normally, a complaint must be filed not later than 180 days from the date of the alleged discrimination. However, the station Director may waive the 180-day filing time limitation.  Directors may be lenient in permitting waivers especially when the alleged discriminatory practice is one which may be expected to persist, e.g., discriminatory segregation in housing, dining facilities, or social activities.





	c.  If a complaint alleging discrimination in the delivery of services or benefits under Title Vl of the Civil Rights Act of 1964, Title IX of the Education Amendments of 1972, or section 504 of the Rehabilitation Act of 1973 is received initially at a Regional Office, the responsible station official shall:





	(1) Promptly determine whether the agency has jurisdiction over matters pertaining to the alleged discriminatory practices;





	(a) If the VA does not have jurisdiction, refer the complaint to the Federal agency which has jurisdiction and advise the complainant and VA Central Office VAS (27) within 10 days of the referral;





	(b) If the VA has jurisdiction, notify within 10 days the complainant, VA Central Office VAS (27, and the facility alleged to be discriminating of receipt of the complaint and of the impending investigation.





	(2) Assure that the investigation of the complaint is initiated within 30 days of receipt of the complaint; and





	(3) If the investigation exceeds 30 days after initiation, notify VA Central Office VAS (27) and provide an explanation for the delay.





	d.  If a complaint is received initially at VA Central Office, the processing described in subparagraph (l) above will be per�formed by VA Central Office VAS (27).  If the complaint is within the jurisdiction of the VA, the Director, VA Central Office VAS (27), will forward the complaint to the appropriate regional office with a request for initiation of an investigation.
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	e.  The Age Discrimination Act of 1975 covers the filing of complaints which allege discrimination on the basis of age in the delivery of services or benefits in federally assisted programs.  The act does not apply to employment practices, except when a primary purpose of the program is to provide employment. If a station Director receives an employment complaint which alleges discrimination in a federally assisted program based on age or a complaint which alleges discrimination in the delivery of services or benefits based on age, he/she shall forward the complaint to VA Central Office VAS (27) within 5 days of receipt of the complaint.  VA Central Office VAS (27) will refer the complaint to the Federal Mediation and Conciliation Service, Washington, DC, for mediation.  If the complaint alleges employment discrimination which is not covered by the Act, VA Central Office VAS (27) will refer the complaint to the EEOC (Equal Employment Opportunity Commission) for processing under the Age Discrimination in Employment Act of 1967.





	f.  Complaints alleging employment discrimination on the ground of race, color, national origin (Title Vl), or sex (Title IX) which are also subject to processing under Title Vll of the Civil Rights Act of 1964 or the Equal Pay Act of 1973 shall be forwarded to the EEOC for processing.  If a station Director receives a complaint of employment discrimination as described above, he/she shall, within 10 days of receipt of the complaint, forward it to VA Central Office VAS (27) for transferal to the EEOC for investigation and advise the complainant of receipt of the complaint and its transmittal to VA Central Office.  (NOTE:  A detailed explanation of EEOC requirements regarding employment discrimination complaints under Title VI and Title IX may be found in 29 CFR 1691, Federal Register, Vol. 48, No. 17, January 25, 1983.)





	g.  If the station Director receives a complaint as described in subparagraph c above and if the investigation is delayed for any reason the complainant must be advised of the reason for the delay In each instance where a station director has initiated an equal opportunity investigation, the Director will inform VA Central Office VAS (27) of this action and will forward a copy of the complaint.  The date the complaint is received at the field station will be stamped on the complaint as soon as it is received.





	h.  When an allegation of discrimination does not meet the minimum criteria required of a complete equal opportunity complaint, field station personnel should contact the complainant to obtain whatever additional information is necessary to make the complaint suitable for investigation.  Assistance should be offered to the complainant to help him/her express the issues of the complaint as clearly as possible so that the investigation covers all matters pertinent to the complaint.  For example, a complaint may be made verbally, in person or by telephone.  However, the complainant should be advised to submit the complaint in writing and forward it to the field station which has jurisdiction over the facility.  If the complaint is not specific as to time, place, or persons involved, field station personnel should advise the complainant to include the necessary details, when they are appropriate.





	i.  It is neither necessary for the complainant to be a member of a protected group nor that he or she be the person discrimi�nated against.  Anyone who believes that a discriminatory act has taken place or that a discriminatory condition exists may file a complaint.  The complaint must identify the person or persons against whom the alleged discrimination is directed. When an anonymous complaint is received, an equal opportunity review rather than an investigation will be conducted.





	j.  The investigation of a complaint is somewhat different from a routine equal opportunity compliance review.  The investi�gator must be aware of a possible defensive reaction by facility officials and must be able to conduct the investigation in a spirit of cordiality and respect while still obtaining all of the information necessary to complete the investigation.  For this reason, equal opportunity investigations should be entrusted to personnel with demonstrated ability to work with the public and with Federal, State, and local agencies.  The investigator should master techniques of interviewing that will enable him or her to com�municate effectively with facility officials and to readily establish rapport with complainants and witnesses.
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	k.  The investigator must be alert and able to recognize when a facility official or trainer may be discriminating against a protected group member while claiming that the act or practice is directed at the shortcomings, incompetencies, personality traits, attitudes, dress, appearance, or habits of the program participant as an individual without regard to the protected group status.  Practices of a facility official or trainer should be examined to identify whether a protected group member is singled out for criticism, disparagement, or harassment, or whether admonishments, reprimands, or other disciplinary actions are administered impartially without regard to race, color, national origin, sex, age, or handicap.





	1.  The investigation must provide sufficient information to establish the validity or nonvalidity of an allegation of discrimi�nation as well as other indications of the facility's compliance or noncompliance.  Thus, while the investigation of a complaint should clearly focus on the issues raised in the complaint, the investigation may be expanded to include practices of the facility.  If the allegation of discrimination is substantiated, it is possible that discrimination may exist in other areas of the facility's program.  The investigation provides an opportunity, therefore, to review all of the activities of the recipient and to focus on all areas normally reviewed during a routine onsite compliance review.





	m.  If an equal opportunity complaint against the facility is filed with the VA while a consent decree is in effect, the complaint may be referred to the local office of the Federal agency enforcing the decree so that duplication of enforcement activities may be avoided and, if carried out, the VA investigation may be coordinated with the Federal agency enforcing the decree.  The VA shall retain principal responsibility for conducting the investigation.  The investigator will obtain copies of the decree and will forward one to VA Central Office VAS (27).  When VA Central Office VAS (27) determines that the terms of a consent decree have subordinated VA responsibility for investigating a complaint to another agency, the investigation will be held in abeyance until VA Central Office (VAS (27) obtains an interpretation of the consent decree from the General Counsel's office.





	n.  When a complaint is withdrawn, the investigation will be terminated unless evidence of noncompliance has been found.  The station Director will inform the VA Central Office VAS (27) and the PFO that the complaint has been withdrawn and that an onsite compliance review will be conducted.  A copy of the compliance review report will be forwarded to VA Central Office VAS (27).





15.02 PREPARATION FOR THE INVESTIGATION





	a.  After receiving the assignment, the investigator should study the complaint to identify the issues, review all files, docu�ments, records, and population statistics for the area from which the facility draws the majority of its enrollees, and review reports of previous compliance visits and complaint investigations, if any. Copies of relevant documents will be attached to the report of investigation.  This information is intended as a means of assisting the reviewer in the investigation and not for prejudg�ing the allegation.





	b.  The investigator will prepare a preliminary list of persons to be interviewed.  This list may be expanded later as names of additional witnesses are obtained from the complainant and from facility officials.  The investigator should also compile a list of documents to be obtained and prepare a list of essential questions to ask witnesses.
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	c.  The investigator will maintain a log of all interviews and will attach as exhibits to�the discrimination complaint file all documents obtained during the investigation.  The discrimination complaint file consists of all information pertinent to a com�plaint of discrimination.  Complaint files will be identified by a complaint number, the name of the facility against which the complaint was filed, and the city and State in which the facility is located.  The complaint files will be maintained in a secure location where access is limited to individuals who are responsible for processing discrimination complaints.  Also, complaint files will be maintained for a l�year period after the complaint is resolved and will be destroyed at the end of that period in accordance with the provisions of Records Control Schedule VB-l, part 1, item 06-014.050.  A checklist of essential items of information should be compiled and, at a minimum, the list should contain:





	(1) Name, address, and telephone number of the complainant;





	(2) Name of course or training, beginning and graduation/completion date, and current participant status (e.g., active, inactive, suspended, expelled, on probation, etc.);





	(3) Nature of the action, decision, or condition giving rise to the complaint;





	(4) Date or time period of the alleged discrimination and the date on which the complainant became aware of the alleged discrimination;





	(5) Kind of discrimination (race, color, sex, national origin, age, or handicap);





	(6) Identity of person or persons (if known) responsible for the alleged discriminatory action, decision, or condition;





	(7) Specific relief sought by the complainant;





	(8) Information known to the complainant in support of the allegation of discrimination;





	(9) Identity of persons the complainant wishes to be interviewed and some indication of the matter on which each may be expected to testify;





	(10) Survey of the general environment from which the complaint arose;





	(11) Information on any reprisal, intimidation, or harassment of the complainant or witnesses as a result of the complaint; and





	(12) Information from the facility in rebuttal to the allegations.





	d.  Prior arrangements to conduct the investigation must include notices to the complainant, witnesses, and facility officials.  The complainant should have received an earlier acknowledgment of receipt of the complaint with a statement that an investigation would follow.  However, the investigator should notify the complainant of the date the investigation is scheduled to begin, make an appointment for a personal interview with the complainant, and notify the complainant of the reason(s) for any delay in the investigation.  Appointments set by telephone should be confirmed promptly by mail.  The complainant will also be advised that VA Central Office VAS (27) will review the findings of the investigation to determine the facility's compliance status and will inform him/her of the results.





	e.  Regional office or center Directors will forward to VA Central Office VAS (27) the following information concerning complaints of discrimination:
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	(1) A copy of each complaint of discrimination whether action was taken on it or not.





	(2) A written explanation for not acting on a complaint or for delaying the initiation of an investigation, when applicable;





	(3) The date any complaint of discrimination was referred to another Federal agency when the VA did not have jurisdiction over matters pertaining to the alleged discriminatory practices;





	(4) Information on the appointment of an investigator and the date the investigation was initiated; and





	(5) A completed report of investigation.





	a.  The investigation of a complaint combines an onsite review with an extensive inquiry into the specific discrimination alleged by the complainant.  The investigator should check for a pattern of discrimination as well as the isolated alleged discriminatory action.  Other protected group enrollees or witnesses who may have knowledge of similar occurrences should be interviewed to determine if a pattern of discrimination has developed.  A pattern of discrimination need not be found to establish evidence of discrimination.  Evidence of discriminatory treatment of one individual is sufficient to show noncompliance.  The investigator must remember that the investigation seeks to establish the validity or nonvalidity of alleged discrimination and special steps must be taken to insure that complete and accurate information is obtained to accomplish this objective.





15.03  CONDUCT OF THE INVESTIGATION





	b.  In most instances, it is preferable to initiate the investigation by interviewing the complainant.  The investigator should explain what the investigation will cover, what is expected of the complainant, and the procedures, limitations, and safeguards of the investigative process.  If the complainant declines to give information, the investigator should continue with the onsite review to identify any noncompliance.  The complainant should be advised that his/her refusal to cooperate may jeopardize the effectiveness of the investigation.





	c.  If necessary, the issues of the complaint should be clarified during the initial interview with the complainant and the investigator should assure that the complainant expresses clearly what discriminatory treatment he/she has experienced.  The investigator should also encourage the complainant and witnesses to be specific about dates, names of alleged discriminatory officials, and their description of conditions or events which resulted in discrimination.





	d.  Interviews with the complainant and with other witnesses should be held in strict privacy, preferably away from the school or training site, to avoid the identification of interviewees by facility officials.  The identities of the complainant and witnesses should be kept confidential except when it is necessary to facilitate completion of the investigation.  Confidentiality is a safeguard against retaliation, coercion, or harassment and helps to allay a complainant's or witnesses' fear of retaliation.  Interviewees may offer testimony more readily if they feel their identity will not be revealed. In this regard, appointments should be made directly with the parties to be interviewed with a followup letter confirming the date and location of the interviews.





                                                                                                                                        15-5


�
M27-1, Part III                                                                                                  May 3, 1988


Change 18





	e.  Civil rights laws and VA Regulations provide for anonymity and confidentiality for complainants and witnesses and prohibit intimidation and retaliation by facility officials.  Although confidentiality is desirable for the purpose of obtaining complete information, concealing the identity of a complainant or witness has its limitations.  It is often possible to maintain confidentiality when discrimination or noncompliance can be readily identified and conciliated; however, in a lengthy investigation, it is more difficult and, in administrative hearings or judicial proceedings, it is virtually impossible.





	f.  The investigator's attitude should reflect fairness and impartiality to all parties concerned and the investigator must not give the impression that he/she is an advocate for either the complainant or the respondent.  All parties concerned must be advised that the investigator's function is to gather information so that a determination of the facility's compliance with equal oppor�tunity laws may be made.





	g.  The investigator should advise the head of the facility of the investigation as early as possible to assure that other facility officials will be available for interviews.  Information and statements should be obtained from facility officials on the issues in the complaint to assure the fairness and impartiality of the investigation.





	h.  A thorough investigation is essential to determine whether discrimination has taken place.  All information obtained should be carefully documented, i.e., names, addresses, telephone numbers, positions, statements, and the involvement of all witnesses.  Any witness who has nothing to offer or who refuses to respond should be identified to explain the absence of testimony from that person and to avoid omitting a relevant witness.





	i.  Evidence of discrimination which is identified early in the investigation should be brought immediately to the attention of the head of the facility so that little or no time is lost in initiating corrective action.  Compliance should be obtained as soon as possible. However, when noncompliance cannot be corrected immediately, the investigator should negotiate an agreement with facility officials based on a timetable which will assure compliance at the earliest possible date.  The investigator should request a written agreement which identifies the actions which will be taken by facility officials to achieve compliance and which designates the time period in which these actions will be accomplished.  The head of the facility should be notified that the facility is in noncompliance until the prohibited practice is corrected.





	j.  If facility officials admit discrimination before proof of such discrimination is gathered, the investigation should be continued to obtain all supporting evidence. It may become necessary to refer to all corroborating evidence at subsequent stages of the review process, including the decision, hearing, or conciliation stages.





	k.  If there is contradictory testimony, additional evidence such as records, reports, documents, or affidavits from additional witnesses should be obtained.  Those interviewed should be asked to provide explanations for the contradictions in testimony.  The investigator should attempt to obtain sufficient information to clear up the contradictions.





15-6


�
May 3, 1988                                                                                                  M27-1, Part III


                                                                                                                              Change 18





15.04 TERMINATING THE INVESTIGATION





	a.  Upon completion of the investigation, the investigator should arrange for separate interviews with the complainant and facility officials.  The investigator should discuss his/her findings, conclusions, and recommendations at these interviews and advise all parties concerned that the conclusions and recommendations are subject to review and concurrence by VA Central Office VAS (27).  If the investigator finds the facility in noncompliance, he/she should inform facility officials of the finding and negotiate an agreement with them to discontinue the discriminatory practice(s).  If no agreement is reached, the investigator should inform the regional office or center Director who will notify VA Central Office VAS (27).  If VA Central Office VAS (27) is unable to negotiate an agreement with facility officials, he/she will refer the complaint to the Office of the General Counsel.  The General Counsel will inform facility officials that the facility has a right to a hearing if there has been a finding of noncompliance and voluntary compliance cannot be obtained.  The complainant should be advised that, if he/she disagrees with the findings of the investigation, a written statement of disagreement may be submitted to the Veterans Assistance Service, Department of Veterans Benefits, Veterans Administration, 810 Vermont Avenue, NW., Washington, DC 20420.





	b.  When a determination of noncompliance has been made and a voluntary compliance agreement has been reached, a followup review will be made to determine whether the noncompliance has been corrected.  Essentially, the followup review is conducted to confirm that the recipient has implemented the recommended actions to eliminate discrimination. A report of the followup review will be forwarded to VA Central Office VAS (27) with reference to the original complaint investigation made in the cover letter of the report.





	c.  Within 30 days of completion of the investigation, the investigator shall report the findings and conclusions of an investigation in a formal report.  The report is to be forwarded to VA Central Office VAS (27) with a recommendation by the field station Director as to the disposition of the complaint.  VA Central Office VAS (27) will review the report with its accompanying recommendations and will forward a final decision on the complaint directly to the facility head and the complainant.  VA Central Office VAS (27) will provide the investigating field station with copies of the decision forwarded to the facility and the complainant.
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