CHAPTER 12.  FREEDOM OF INFORMATION ACT (FOIA)


12.01	FREEDOM OF INFORMATION FEES


a.	The Freedom of Information Act (FOIA) authorizes the release of information (with some restrictions) from the files, records, reports, and other papers and documents in VA custody.  38 CFR 1.555(e) establishes fees that are to be charged to requesters for the cost VA incurs in complying with and releasing information under FOIA.  In the event of non-payment of billed charges for disclosure of records, the collection procedures authorized by the Debt Collection Act of 1982 are to be used.  In addition, VA is to charge interest, administrative costs, penalties, and other charges on debts that requesters fail to pay timely.  Interest will be assessed at the rate prescribed in 31 U.S.C. 3717 (Current Value of Funds to the Treasury) on the unpaid bill beginning on the 31st day following the date of the billing, accrued from the date of the initial billing.  However, VA may not require a FOIA requester to make an advance payment unless the allowable charges that a requester may be required to make are likely to exceed $250 or a requester has previously failed to pay a fee charged in a timely fashion.  Thus, FOIA requesters can generally receive their documents before they are required to pay a fee.


b.	If a FOIA officer requests an advance payment, this notice should advise the requester that payment should be made to the local Fiscal activity.  A copy of this request should be sent to the local Fiscal activity, which will notify the FOIA officer whenever payment is received.  The Fiscal activity will also notify the FOIA officer if no payment is received within 40 days of the date of the FOIA officer's notice.


c.	If a FOIA officer releases information without an advance fee payment, he/she will send a first demand letter to the requester for the payment of the fee (See Appendix G).  This first demand letter will advise the requester of the consequences of failure to pay the fee to the local Fiscal activity within 30 days of the date of the letter, including the assessment of interest, administrative costs, penalties, and other charges; referral to credit reporting bureaus, private collection agencies, and the IRS for further collection action.  This letter also advises the requester of their right to dispute the validity or amount of the fee and/or request a fee waiver.  The requester will also be advised that he or she can submit a request to the local Fiscal activity for a repayment plan.


d.	The FOIA officer must submit a copy of the first demand letter to the local Fiscal activity, which is used to establish an accounts receivable in the requester's name.  After the establishment of a receivable, the Fiscal activity is responsible for all collection action.  The Fiscal activity will diary the case for 30-day intervals and send the second and third demand letters (see Appendix G) following collection procedures established in this manual.  The FOIA officer will immediately advise the Fiscal activity of receipt of any dispute or request for fee waiver from the requester.  Collection action will be suspended in the event of a dispute or fee waiver request received within 30 days of the date of the first demand letter and will remain suspended until resolution.


e.	A requester's check or money order that is received in payment for a FOIA fee will be deposited by the local Fiscal activity in the Miscellaneous General Receipt Fund (36X3220).


