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CHAPTER 9.  WAIVER OF OVERPAYMENTS

9.01  GENERAL


a.  The purpose of this chapter is to provide instructions for the consideration of requests for waiver of collection of overpayments resulting from participation in the jobs training program established in accordance with SMOCTA (Service Members Occupational Conversion and Training Act of 1992) (38 U.S.C. 4481-4497).


b.  Under this program, VA will make payments to employers who employ and train eligible veterans.  These payments will assist employers to defray the costs of necessary training.  The Act also provides for waiver consideration of overpayments assessed against either veterans or employers as a result of participation in the jobs training program

(38 U.S.C. 4487(d)(4)).

9.02  EMPLOYER ELIGIBILITY FOR WAIVER OF SMOCTA OVERPAYMENT


a.  38 U.S.C. 5302(a) states that "There shall be no recovery of payments or overpayments or any interest thereon of any benefits under any laws administered by the Secretary whenever the Secretary determines that recovery would be against equity and good conscience...."  The intent of this statute is to provide individual beneficiaries with equitable relief from collection of an overpayment which resulted from the individual's participation in a VA benefit program.  The intent of Congress has always been to extend the relief found in this waiver statute only to individual beneficiaries.  However, the Act extends the right to request waiver to employers, as well as to veteran beneficiaries, who participate in the jobs training program established under this Act and who are indebted as a result of such participation.


b.  For the purpose of this Act, and this Act only, if an employer participates in the program established under the Act and is assessed an overpayment, then the employer is considered a beneficiary and is entitled to request a waiver of collection of the overpayment.

9.03  CONSIDERATION OF WAIVER BY COMMITTEE ON WAIVERS AND COMPROMISES


a.  A Committee on Waivers and Compromises will consider the waiver request of a veteran or employer in accordance with the standards set forth in 38 CFR 1.955-1.970, MP-4, part I, chapter 8, and Training Guide TG 20-90-2.  The request will be considered by a Committee in the same manner that it considers any other benefit overpayment for waiver.  That is, if a Committee finds an indication of fraud, misrepresentation, or bad faith on the part of the veteran or employer that has requested waiver, then waiver will be automatically precluded in accordance with 38 U.S.C. 5302 (c).


b.  If the veteran or employer is determined to be free of these elements, then waiver will be granted only if a Committee determines that collection of the debt will be against equity and good conscience.


c.  Most overpayments created under this program will be the result of false certification by either the employer or veteran or the result of the employer's non-compliance with program approval standards.  Committee members should review this manual thoroughly to familiarize themselves with the various types of overpayments that result from participation in the program.  Committee members should be aware of the possibility that an employer and veteran may each be liable for a specific portion of an overpayment, even though the actual payment of the benefit was to the employer.  As a result, Committee members should restrict their decision on a waiver request only to that portion of the overpayment for which the requester is liable.


d.  A waiver request by an employer may present a Committee with a situation that is not comparable to other waiver requests.  For example, in determining whether there is an indication of fraud, misrepresentation, or bad faith, a Committee should be able to make such determination in a manner similar to a veteran's request under other VA programs, when the employer is a sole proprietor, since a Committee is dealing with an individual debtor, similar to a veteran requesting waiver.  However, a more difficult situation arises when the employer is a corporation, partnership, or other similar form of business entity.  In such a situation, a Committee must analyze the actions of the individuals acting as, or 

for, the employer operating the job training program to determine whether there is an indication  of fraud, misrepresentation, or bad faith.  A determination by a Committee pertaining to these elements based on an analysis of actions of personnel of the employing firm, will be a determination pertaining to the firm itself, since such personnel must be considered as agents of the firm.


e.  If it is determined that the employer is without fraud, misrepresentation, or bad faith, then a Committee will proceed to determine if collection of the debt will be against equity and good conscience, in accordance with 38 CFR 1.965(a) and TG 20-90-2, paragraph 1.06b.


(1)  A Committee may consider the possibility that collection will defeat the purpose of the benefits or that the employer changed position to his/her detriment in reliance on the benefit payments.  However, in most requests for waiver by an employer , the question of whether collection of the debt will cause a detriment will center on the issue of financial hardship.


(2)  An analysis of financial hardship would be no more difficult than any other waiver request for a veteran if the employer is self-employed, a sole proprietor or a small corporation, partnership or joint venture.  In such a case, the employer would complete and return VA Form 4-5655, "Financial Status Report," to the Committee.


(3)  In addition to the elements for consideration for financial hardship found in MP-4, part I, chapter 8 and TG 20-90-2, Committee members should also consider whether collection of the debt will affect the employer's ability to meet the company payroll, rent office space, and pay for other items normally associated with normal business overhead.   However, a Committee considering the waiver request of a large corporation, partnership or the like will need substantially greater factual justification to establish that collection of an overpayment will cause financial hardship for such organizations.  Any information pertaining to its financial status may be submitted, but a finding of financial hardship should be extremely rare.

9.04  NOTIFICATION OF APPELLATE RIGHTS


a.  Veterans and employers, whose requests for waiver have been denied by a Committee, will be notified of the right to appeal such denial to the Board of Veterans Appeals.  Veterans and employers also have the right to request a hearing in conjunction with a request for waiver or an appeal of a waiver denial.


b.  The requirements pertaining to the notice of indebtedness and offset as set forth in 38 CFR 1.911 and 1.912a, are applicable to veterans and employers overpaid as a result of participation in the job training program.


c.  A waiver request by either a veteran or employer, and any request for a hearing in conjunction with a waiver request, should be submitted to the Central Processing Unit at the Muskogee RO (Regional Office) for consideration by the Committee on Waivers and Compromises at that station.


(1)  Hearings will be conducted in accordance with MP-4, part I, chapter 8, paragraph 8A.12.


(2)  If the veteran or employer cannot travel to the Muskogee RO, the hearing may be held before another Committee at a station which is more accessible to the veteran or employer.  A transcript of that hearing will be sent immediately to the Muskogee Committee on Waivers and Compromises for review and a decision.


(3)  The Muskogee Committee is also responsible for action on and consideration of any subsequent Notice of Disagreement or substantive appeal to the Board of Veterans Appeals.  All correspondence to the veteran or employer concerning waiver requests, hearings, Committee decisions, and appellate rights is the responsibility of the Muskogee RO.
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