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CHAPTER 1.  OVERVIEW OF SMOCTA





SUBCHAPTER I.  PROGRAM REQUIREMENTS





1.01  PURPOSE





	a.  SMOCTA (The Service Members Occupational Conversion and Training Act of 1992) established a new veterans job training program.  Congress established this program to help members of the Armed Forces who are forced or induced to leave the military service due to the drawdown in personnel strength as well as to assist the Secretary of Defense in the management of this drawdown.  Under an MOA (Memorandum of Agreement) among DOD (Department of Defense), VA (Department of Veterans Affairs), and DOL (Department of Labor), the Secretary of Veterans Affairs serves as the implementing official of the program.





	b.  The program helps eligible veterans get employment in stable and permanent positions by partially defraying an approved employer's cost of the training required for these positions.  The program also provides funds to help the veteran obtain the tools and other work related material needed for the training program.





1.02  EFFECTIVE DATES





	a.  Effective Date of SMOCTA.  SMOCTA became effective October 23, 1992.  Veterans who began a job training program before October 23, 1992, are not eligible for SMOCTA.





	b.  Approval of a Job Training Program.  The effective date of approval of a job training program will be the later of:





	(1)  The date the employer applied for approval either with the Department of Labor, State Employment Service (Job Service), or VA, or





	(2)  October 23, 1992.





NOTE:  The date of an informal oral or written request from an employer may be accepted as the date of claim.





	c.  Effective Date of Payment.  The effective date for payments under SMOCTA is the latest of the following:





	(1)  The date of approval of the job training program,





	(2)  The veteran's date of claim (formal or informal) for a Certificate of Eligibility, or





	(3)  The date the eligible veteran is hired into an approved job training program.





	d.  Limitation Dates.  No funds may be authorized for:





	(1)  Any eligible veteran who initially applies for a training program after September 30, 1996, or





	(2)  Any training program which begins after March 31, 1997.





NOTE:  These restrictions on program entry may be irrelevant if the funding restrictions described in paragraph 1.03 apply.





1.03  FUNDING RESTRICTIONS





	a.  General.  Initial funding for this program was $75,000,000.  Public Law 103-139 provided an additional $6,250,000 to the initial funding, but this money was never transferred from DOD.  Current law requires that VA make all obligations under SMOCTA by September 30, 1995.  This means that after that date, VA may not approve the entry or reentry of veterans into SMOCTA programs.





	b.  Administrative Costs.  The law provides that VA and DOL will submit to DOD an estimate of the amount needed to carry out the MOA, including administrative costs necessary to ensure the prompt and timely payments to employers by VA.  These administrative expenses may not exceed six percent of the amounts made available for a fiscal year (e.g., $4,500,000 of the $75,000,000 available for the first year).





	c.  Deobligated Funds.  Funds obligated for an eligible employer on behalf of an eligible veteran participating in an approved program of job training which become deobligated immediately become available to VA for further obligation under SMOCTA.  





Example:  A veteran enters a training program that would cost VA $8,000 if the program were completed.  The veteran drops out after the employer has received $5,000.  The remaining $3,000 becomes available to fund additional SMOCTA programs.





1.04  DEPARTMENT RESPONSIBILITIES, LIAISON WITH STATE EMPLOYMENT SERVICES





	a.  General.  Under the terms of the MOA, responsibilities for administering the program are outlined as follows:





	(1)  The Department of Defense:





	(a)  Coordinates with VA and DOL to implement the provisions of the Act;





	(b)  Distributes funding as appropriate and necessary;





	(c)  Assists with inspections, investigations, and evaluations as required;





	(d)  Promotes through a program of outreach and public information the development of employment and job training opportunities with VA and DOL by encouraging potential employers to participate;





	(e)  Provides program and eligibility information to service members separating from the Armed Forces;





	(f)  Dedicates personnel resources to manage DOD responsibilities for this program;





	(g)  Identifies occupational series or skills that cannot be readily transferred to civilian labor force occupations; and





	(h)  Delegates to VA, as the implementing agency, its authority to issue regulations and to withhold approval of an employer's proposed program of job training pending the outcome of an investigation and authority to disapprove such programs based on such an investigation.





	(2)  The Department of Veterans Affairs:





	(a)  Coordinates with DOD and DOL to implement the provisions of the Act;





	(b)  Conducts required inspections, investigations, and evaluations;





	(c)  Monitors funding available to ensure that eligible individuals issued certificates do not enter into an approved job training program unless funds are available;





	(d)  Through a program of outreach and public information promotes the development of employment and job training opportunities by encouraging potential eligible veterans and employers to participate;





	(e)  Dedicates personnel resources as necessary to manage VA responsibilities for this program;





	(f)  Issues regulations and directives as necessary for proper implementation of the Act;





	(g)  Makes payments to employers for approved job training and reimburses employers for tools and other work related materials necessary for the program and paid for by the veteran;





	(h)  Provides for appropriate hearing and appeal procedures to enable eligible veterans and employers to protest adverse actions;





	(i)  Collects any overpayments or illegal payments made to employers; and





	(j)  Determines veteran eligibility and employer certification.





	(3)  The Department of Labor:





	(a)  Coordinates with DOD and VA to implement the provisions of the Act;





	(b)  Assists with required inspections, investigations, and evaluations as necessary;





	(c)  Promotes the development of employment and job training opportunities with DOD and VA by encouraging potential employers to participate;





	(d)  Dedicates personnel resources to provide case management training as necessary;





	(e)  Unilaterally issues program directives or regulations as necessary to ensure the provisions of case management services;





	(f)  Collects and compiles data and information necessary for the proper operation of the program;





	(g)  Unilaterally issues regulations and directives as necessary to promote the development of job opportunities; and





	(h)  Coordinates outreach, public information, and job development efforts with VA.





	b.  Liaison With State Employment Services.  VA notifies the State Employment Service (Job Service) when:





	(1)  A Certificate of Eligibility is issued;





	(2)  An employer's program of job training is approved;





	(3)  A veteran begins training;





	(4)  Training is terminated;





	(5)  A Certification of Training is delinquent;





	(6)  A Certification of Training for withheld funds (see par. 1.12c) may be submitted;





	(7)  Final payment has been made; and





	(8)  An employer's approval is withdrawn or denied.





1.05  ELIGIBILITY





	a.  Application.  Veterans must use VA Form 22-8932, Application for a Certificate of Eligibility, to apply for a Certificate of Eligibility.  The application must be received at a VA facility.  The veteran will certify that the eligibility criteria are met and may request counseling, if desired.  VA will determine eligibility based on all the facts of record.





	b.  Eligibility Determinations.  A veteran is eligible for SMOCTA when both of the following criteria (1 and 2) are met.





	(1)  Discharge.  The veteran must have been discharged under conditions other than dishonorable after August 1, 1990, and:





	(a)  Must have served in the active military, naval, or air service for a period of more than 90 days; or





	(b)  Must have been discharged or released from active duty because of a service-connected disability.





NOTE 1:  The phrase "discharge under conditions other than dishonorable" has the same meaning as for other VA benefits.  The procedures given in M21-1, part IV, paragraph 11.01, will be used to determine if an other than honorable discharge is qualifying.  





NOTE 2:  The term "active military, naval, or air service" has the meaning given in section 101 of title 38, U.S. Code.  It includes active duty, any period of active duty for training during which the individual concerned was disabled from a disease or injury incurred or aggravated in line of duty, and any period of inactive duty training during which the individual concerned was disabled from an injury incurred or aggravated in line of duty.  It includes service in the United States Army, Navy, Marine Corps, Air Force, Coast Guard, and full-time duty as a commissioned officer in the Public Health Service or the National Oceanic and Atmospheric Administration.  In some cases National Guard and Reserve service is qualifying.  The rules that apply to C&P benefits (M21-1, pt. IV, pars. 10.02 and 10.03) will apply.





	(2)  Occupational Specialty, Unemployment, or Disability





	(a)  The veteran's primary or secondary occupational specialty while on active military, naval, or air service (as determined under regulations prescribed by the Secretary of Defense before the date of separation from service) must not be readily transferable to the civilian workforce; or





	(b)  The veteran is unemployed at the time of application and has been unemployed for at least 8 of the 15 weeks immediately preceding the date of the application for a Certificate of Eligibility; or





	(c)  The veteran is entitled to compensation (or but for the receipt of military retired pay would be entitled to compensation) under laws administered by VA for a service-connected disability rating of 30 percent or more.





NOTE:  Unlike the Veterans' Job Training Act of 1983, unemployment is not an essential element for eligibility to SMOCTA.  Eligibility is established when a veteran meets the criteria noted in subparagraph (a) or (c), whether employed or unemployed.





	c.  Occupational Specialty Determinations.  DOD determines which military occupational specialty codes are not readily transferable to the civilian workforce.  If the veteran's DD Form 214, or other acceptable evidence from DOD, shows a primary or secondary military occupational code at the time of separation from service which was listed by DOD at that time as not being readily transferable to the civilian workforce, eligibility based on occupational specialty is established.  VA and DOL may not make any exceptions to the DOD listing.  A veteran's self-certification as to occupational specialty is not sufficient; supporting evidence is required.





	d.  Unemployment Determinations.  An unemployed person is one who is without a full-time, permanent job and who wants and is available for full-time, permanent work.  Permanent employment means employment that is clearly continuous in nature.  Thus, the term does not include employment which is seasonal, time-limited, or which is expected to terminate upon completion of a particular product, task, obligation, contract, or assignment.





	(1)  VA may not consider part-time or temporary employment when determining whether an applicant meets the unemployment criteria.





	(2)  Part-time employment means permanent employment in a position in which the employee works a regularly scheduled number of hours per each workweek that is less than the number of hours customarily required by the employer for full-time employment in that position.  





NOTE:  Full-time employment means employment which requires the employee to work a regular schedule of hours per day and days per week established as the standard full-time workweek at the employee's training establishment.





	(3)  Temporary employment means employment other than permanent employment.





	e.  Certificate of Eligibility.  Once eligibility is established, VA will issue a Certificate of Eligibility for presentation to prospective employers.  This certificate shows the date of issuance and expires 180 days from that date.  The eligible veteran must enter an approved program of job training during this 180-day period.  VA may renew the certificate upon the veteran's request provided eligibility is maintained.





	f.  Withholding of Approval.  VA may withhold approval of an eligible veteran's application if available funds require limiting the number of participants in the program.





	g.  Disapproval.  If an application is disapproved, VA will give the veteran written notice of the decision, including the reasons for disapproval, a summary of the evidence considered, and an opportunity for a hearing.  Any applicant denied a Certificate of Eligibility may file a Notice of Disagreement and is entitled to all procedural and appellate rights.





1.06  EMPLOYER APPROVAL





	a.  General.  To receive assistance, an employer must have a job training program approved by VA.  "Employer" means a person, business, or other entity which—





	(1)  Hires the veteran;





	(2)  Provides work, wages, and supervision;





	(3)  Either provides or arranges for training for the veteran; and 





	(4)  Can make the certifications provided in subparagraph c below.





	b.  Application.  An employer seeking approval of a program of job training must use VA Form 22-8931, Employer's Application For Approval Of A Job Training Program.  Only the employer, not an intermediary company, may sign the application form or any other required forms.  VA will not deal with any intermediary firms.  However, this does not prevent an employer from contracting for such services as designing training programs or recruiting veterans.





	c.  Certification Requirements.  Approval of a program of job training requires the employer to certify that:





	(1)  The employer is planning that, upon an eligible veteran's completion of the program of job training, the employer will employ the eligible person in a position for which the eligible person has been trained and that this position will be a full-time permanent employment position available to the eligible veteran at the end of the training period.





	(2)  The wages and benefits to be paid to an eligible veteran participating in the employer's program of job training will be the same as wages and benefits normally paid to other employees participating in similar job training programs in the community.





	(3)  The employment of an eligible veteran under the program—





	(a)  Will not result in the displacement of currently employed workers (including partial displacement such as a reduction in the hours of non�overtime work, wages, or employment benefits) and





	(b)  Will not be in a job:





	1.  While any other individual is on layoff from the same or any substantially equivalent job; or





	2.  The opening for which was created as a result of the employer having terminated the employment of any regular employee or otherwise having reduced its work force with the intention of hiring an eligible person in such job.





	(4)  The employer will not employ in the program of job training an eligible veteran who is already qualified by training and experience for the job for which training is to be provided.





	(5)  The job which is the objective of the training program is one that involves significant training.





	(6)  The training content of the program is adequate for the occupation for which training is to be provided and comparable to other training opportunities for the occupation to accomplish the training objective certified.





	(7)  Each participating eligible veteran will be employed full time in the program of job training.  See paragraph 1.05d(2) for definition of full-time employment.





	(8)  The training period under the proposed program is not longer than the training periods that employers in the community customarily require new employees to complete in order to become competent in the occupation or job for which training is to be provided.





	(9)  There are in the training establishment or place of employment such space, equipment, instructional material, and instructor personnel as are needed to accomplish the training objective certified.





	(10)  The employer will keep records adequate to show the progress made by each eligible veteran participating in the program and otherwise to demonstrate compliance with the established requirements.





	(11)  The employer will review the eligible veteran's prior training and shorten the program of training appropriately.





	(12)  The employer will furnish each participating eligible veteran, before entry into training, with a copy of the employer's certification and will obtain and retain the eligible veteran's signed acknowledgment of having received such certification.





	(13)  The employer is in compliance with the following laws and all federal regulations adopted pursuant to those laws:





	(a)  Title VI of the Civil Rights Act of 1964;





	(b)  Title IX of the Education Amendments of 1972;





	(c)  Section 504 of the Rehabilitation Act of 1973;





	(d)  The Age Discrimination Act of 1975; 





	(e)  The American with Disabilities Act of 1990, and





	(f)  The Civil Rights Act of 1991.





	(14)  As applicable, the employer will provide each participating eligible veteran with the full opportunity to participate in a personal interview with a State Employment Service (Job Service) representative (DVOP/LVER) (Disabled Veterans Outreach Personnel/Local Veterans Employment Representative) during the eligible veteran's normal workday.





	(15)  The starting salary to be paid the eligible veteran is similar to the starting salary paid to other nonveteran trainees with similar experience training in the same training program.





	(16)  The employer is in compliance with part 44 of 38 CFR regarding nonprocurement debarment and suspension.





	(17)  The program meets such other criteria to which VA, after having given notice to the employer, requires the employer's certification.





	d.  Other Required Information.  An employer's request for approval must also include the following:





	(1)  A statement indicating the total number of hours offered in the program, the length of the program, and the starting hourly wages paid to a participant in the program;





	(2)  A description of the training content of the program, including any agreements with educational institutions providing portions of the job training program (see par. 1.07 below);





	(3)  If all or part of a job training program is provided by an educational institution, a statement that VA will have access to the training records;





	(4)  The objective of the program;





	(5)  The address of the location where the training records will be located;





	(6)  If the employer desires to be paid monthly, the number of employees at the training establishment; and





	(7)  A statement indicating whether tools or other work-related materials or both are necessary for the eligible veteran's participation in the program of job training, and if so, a list of those tools and work-related materials which the eligible veteran will be required to purchase and for which the employer will reimburse the eligible veteran.  Tools must be necessary for all trainees and all trainees must be required to purchase them.





	e.  Period of Training.  The employer must provide a period of job training for the purposes of SMOCTA of not less than 6 months nor more than 18 months in a field of employment providing a reasonable probability of stable, long-term employment.  SMOCTA programs may be longer than 18 months but reimbursement to the employer is limited to 18 months.





1.07  TRAINING THROUGH EDUCATIONAL INSTITUTIONS





	a.  An employer may enter into an agreement with an educational institution that has been approved for the purposes of chapter 36 of title 38, U.S.C., so that the institution may provide a program of job training (or a portion of the program).





	b.  When such an agreement has been entered into, the employer's application must so state and include a description of the training to be provided under the agreement.  A copy of the agreement must be included with the application.





1.08  PROGRAMS PRECLUDED





	VA may not approve programs of job training for the following types of employment:





	a.  Seasonal, Intermittent, or Temporary Jobs





	(1)   A seasonal job means a job which is subject to a seasonal need or availability resulting in no work for the employed person for 90 or more consecutive calendar days.





	(2)   An intermittent job means a less than full-time job in which the employee is given no advance regular work schedule due to the unpredictable and sporadic nature of the work needed for the job.





	(3)  A temporary job means a time-limited job, particularly one of known, expected, or intended short duration (generally not to exceed one year, and frequently, shorter).





	b.  Commissions Primary Source of Income.  If commission income as opposed to hourly wages and salary normally constitutes over half of the income of the fully trained worker, then a training program for that occupation will not be approved.  The commission rule applies only when payment is based on a fee or percentage.  It does not apply when compensation is partly or wholly determined on the basis of the amount of work produced.  For example, the commission rule would not apply to piece work where the worker earns a set amount for each item produced.  Also, this rule would not apply to a truck driver position where payment is based on the number of miles driven.





	c.  Employment Involving Political or Religious Activities.  This rule does not prohibit training programs at religious institutions provided the training is for nonreligious activities.





	d.  Employment with any Department, Agency, Instrumentality, or Branch of the Federal Government.   This prohibition includes employment with the United States Postal Service and the Postal Rate Commission.  This prohibition does not apply to state or local levels of government or the District of Columbia.  The private nonprofit sector of the economy is not ruled out either.  A state or local entity which receives federal funds would not be ruled out nor would a federal contractor.  However, if the trainee would be paid directly by the federal government, the program may not be approved.





	e.  For Employment Outside of a State.  "State" is defined as each of the several states, territories and possessions of the United States, the District of Columbia, and the Commonwealth of Puerto Rico.





1.09  PROGRAMS APPROVED UNDER TITLE 38





	Any apprenticeship or on-the-job training program approved under the provisions of section 3687 of title 38, U.S.C., for the payment of educational assistance is approved for SMOCTA provided the requirements of paragraphs 1.06c(3) and 1.08 are also met.  However, under SMOCTA, VA can pay for only 18 months of training.





1.10  DISAPPROVALS





	a.  Withholding of Approval.  VA may withhold approval of a program of job training pending an investigation of the employer's compliance with program requirements and, based on the outcome of the investigation, may deny approval of the program.  However, such an investigation is not required to deny a program if VA determines without an investigation that the employer's program fails to meet one or more requirements. 





	b.  Disapproval of New Program Entries





	(1)  Failure to Meet Requirements.  If VA finds at any time that a program of job training previously approved for SMOCTA fails to meet any of the established requirements, VA may immediately disapprove further participation by eligible veterans in that program.





	(2)  Rate of Completion.  If VA determines that the rate of successful completion of an employer's program is disproportionately low because of deficiencies in the quality of the program, VA will disapprove participation in that program for eligible veterans who had not begun participation on the date that the employer is notified of the disapproval.  The disapproval remains in effect until VA determines that adequate remedial action has been taken.  In determining whether any such completion rate is disproportionately low because of such deficiencies, VA should take into account appropriate data, including:





	(a)  The quarterly data provided by DOL regarding the number of eligible veterans who:





	1.  Receive counseling in connection with training under SMOCTA, 





	2.  Are referred to employers under SMOCTA, 





	3.  Participate in job training under SMOCTA, and





	4. Complete such training or do not complete such training, and the reasons for noncompletion; and





	(b)  Data compiled through VA compliance surveys of the employer.





	(3)  Determination of Successful Rate of Completion.  VA determines whether the successful completion rate for a job training program is disproportionately low as follows:





	(a)  If the number of veterans who have either completed the job training program or terminated that program, either voluntarily or involuntarily, is 4 or fewer, VA considers that the completion rate of the program is not disproportionately low, unless there is strong evidence to the contrary.  The low number of trainees involved does not yield significant data for making a determination.





	(b)  If the number determined in subparagraph (a) above is 5 or more or if the number is fewer than 5 and there is strong evidence that there are deficiencies in the quality of the program, VA will:





	1.  Calculate the percentage by dividing the number of veterans who have completed the job training program by the number of veterans who have either completed that program or terminated that program;





	2.  Calculate a second percentage by dividing the number of veterans who have ever completed any job training program approved for veterans' training under SMOCTA by the number of veterans who have either completed one of these job training programs or terminated one of these job training programs and





	3.  Compare the two percentages.  If the percentage determined in subparagraph 1 is less than one-half the percentage determined in subparagraph 2, the successful completion rate of the job training program will be considered disproportionately low.  This finding will be considered with the data described in subparagraphs 2(a) and (b) above and the results of any investigation VA or DOL may conduct in determining whether the disproportionately low completion rate is a result of deficiencies in the quality of the program.





	c.  Withdrawal of Approval.  The Director of a VA regional office may immediately disapprove the further participation by all eligible veterans in a job training program which has been previously approved when:





	(1)  The program ceases to meet one or more approval requirements.





	(2)  The Director finds that one or more of the employer certifications on the application for approval form was false.





	(3)  The employer, or an educational institution with which the employer has contracted to provide all or part of the training, refuses to make available to an authorized representative of the Federal Government those records which the employer (and the educational institution) is required to keep to demonstrate compliance of the law.





	d.  Notification of Disapproval or Withdrawal of Approval and Appeals





	(1)  VA will provide the notice of disapproval, disapproval of new program entries, or withdrawal of approval to each employer concerned.  In cases where eligible veterans are participating in previously approved job training programs, VA will also notify each eligible veteran participating in the employer's program.  This notice will include the reasons for the decision, a summary of the evidence considered, and notice of the right of the employer or eligible veteran to submit documentary evidence and have a hearing before the Director of the regional office of jurisdiction or his or her designee concerning the withdrawal of program approval.





	(a)  In the case of an employer, the notice will include notice of the employer's right to request a review by the Director, Education Service.  To exercise that right, the employer must request a review within 60 days either after the date of notice of the initial decision of the Director of the regional office of jurisdiction or the date of notice of any confirming decision by that Director following a timely requested hearing or timely submission of new evidence, or both.





	(b)  In the case an eligible veteran, the notice must include notice of the right to appeal the decision to the BVA (Board of Veterans Appeals) and to have a hearing under BVA rules.





	(2)  The notification should be by a certified or registered letter with a return receipt secured.





	(3)  A review by the Director, Education Service will be based upon the evidence of record when the original decision was made.  No hearing will be held.  The Director's decision will be the final Department decision on the issue raised.  The Director, Education Service, has the authority to affirm, reverse, or remand the original decision.  The reviewing official's action, other than a remand, will be the final decision on the issue presented, unless an adversely affected eligible veteran prevails in an appeal of the decision to the BVA.  





	e.  Period of Disapproval.  A disapproval of further program entry because of failure to meet the requirements of paragraph b(2) above will remain in effect until the Director of the regional office of jurisdiction determines that the employer has remedied the program deficiencies which resulted in the disapproval.  Upon reinstatement of approval of program entry, payments will be made on behalf of new participating eligible veterans only for training received after the date remedial action was taken, as determined by the Director of the VA regional office.





1.11  ENTRY INTO A PROGRAM OF JOB TRAINING





	a.  Availability of Funds.  VA approves an eligible veteran's entry into an approved program of job training unless funds are not available to make payments.





	b.  Notice of Intent and Renewal of Certificate of Eligibility.  An employer offering an approved program of job training must notify VA of his or her intent to employ an eligible veteran using VA Form 22-8930, Notice of Intent to Employ a Veteran.  VA considers the Notice of Intent, if signed by the veteran in the space provided on the form, as a request to renew an expired Certificate of Eligibility.





	c.  Two-Week Delay Pending Notice of Disapproval.  VA must notify the employer that approval of the program is withheld or denied due to funding limitations within two weeks of the date the Notice of Intent is mailed; otherwise, the veteran may begin the training program and the employer may expect reimbursement.  





1.12  PAYMENT





	a.  Payments to Employers.  The amount payable to an employer on behalf of an eligible veteran in an approved program of job training is determined by VA at the beginning of the program.  That amount is equal to 50 percent of the product of:





	(1)  The normal starting hourly rate of wages paid to the eligible person by the employer, without regard to fringe benefits, overtime or premium pay, and,





	(2)  The number of hours to be worked by the eligible person during the entire program period.





NOTE 1:  Sick or vacation hours are considered fringe benefits and should not be reported as part of total hours worked.  Paid legal holidays (national or state) are not considered fringe benefits.  





NOTE 2:  If the Davis-Bacon Act governs the wages during any part of a training program, "normal starting wage" means the training  wage required by that Act (exclusive of overtime, premium pay, or fringe benefits) for days during which Davis-Bacon applies.  On days when Davis-Bacon does not apply, the "normal starting wage" (exclusive of overtime, premium pay, or fringe benefits) means the wage that would have been paid had the Davis-Bacon Act not applied.





NOTE 3:  If the employer reduces the wages paid to a trainee for a portion of the training, VA will use this reduced wage as the "normal starting wage" for that portion of the training.  





	b.  Entitlement.  The maximum amount that may be paid to an employer on behalf of an eligible veteran for a program of job training is:





	(1)  $10,000 for an eligible veteran with no service-connected disability or a service-connected disability rating of less than 30 percent, or





	(2)  $12,000 for an eligible veteran with a service-connected disability rating of 30 percent or more.





NOTE 1:  Unlike under the Veterans' Job Training Act, a maximum entitlement is not established for each eligible veteran.  Under SMOCTA, a maximum entitlement is established for each eligible veteran in each approved program.  Payment of either amount mentioned above does not mean that the veteran has used his or her maximum entitlement.  If the veteran did not complete the program for which the maximum amount had been paid, he or she could enter another approved program of job training and an additional amount would be obligated.  Eligibility ends only when the eligible veteran completes a program of job training.





NOTE 2:  Effective November 2, 1994, the maximum reimbursement one employer can receive for training a veteran is $10,000 (or $12,000 if applicable) regardless of the number of programs the veteran may have attempted at that employer.  There is no dollar limit on claims for tools.  





	c.  25% of Payments Withheld





	(1)  VA will withhold 25% of each payment due the employer on behalf of the eligible veteran.  





	(2)  The withheld amount is paid as a lump sum incentive payment to the employer if the eligible veteran is still employed by the employer in the job for which the training program was designed or in a related job at the end of a 4-month period of employment.  Both the employer and the eligible veteran must certify to this effect.  The veteran's certification may be waived if VA finds that the required employment occurred and either the veteran is deceased or otherwise cannot or will not provide the certification through no fault of the employer.





	(3)  "Related Job" means a job which has the following characteristics when compared to another job:





	(a)  The Dictionary of Occupational Titles, 4th edition, revised 1991, shows that—





	1.  Both jobs are in the same occupational group, and





	2.  The second job requires the same or higher specific vocational preparation level as the job to which it is being compared, and


	


	(b)  The salary being paid to employees with comparable experience and training in the second job is the same or greater than the salary paid in the job to which it is being compared.  





	(4)  The 4-month period of employment begins on the date of completion of training or after 18 months of training whichever comes first.  





NOTE:  If the eligible veteran is not employed by the employer in the same (or related job) for which he or she was trained at the end of the 4-month period of employment, the amount withheld becomes deobligated.





	d.  Job Training Program Approval Date.  No payment may be issued to an employer for any training given to an eligible veteran before the effective date of  approval of the job training program.





	e.  Certificate of Eligibility Required.  If an employer places a veteran in an approved job training program and the veteran has not applied for a Certificate of Eligibility, payment may not be made to the employer on behalf of the veteran until the veteran's eligibility is established.  If the veteran's application is approved, the effective date of payment is the date the application was received either by the State Employment Service (Job Service) or VA.





	f.  Certifications Required.  No payment may be issued to any employer for any period of training until VA receives a VA Form 22-8929, Certification of Training, which includes:





	(1)  A certification from the eligible veteran that he or she was employed full time by the employer in a program of job training during such period; and





	(2)  A certification from the employer:





	(a)  That the eligible veteran was employed by the employer during that period and that the eligible veteran's performance and progress during such period were satisfactory; and





	(b)  Of the number of hours worked by the eligible veteran during that period.





	(3)  On initial applications, the employer must also certify the date on which the employment of the eligible veteran began and the starting hourly rate of wages paid to the eligible veteran (without regard to overtime or premium pay).





	(4)  VA may waive the veteran's certification required in subparagraph (1) above upon receipt of evidence the eligible veteran is deceased, has terminated employment and moved without a forwarding address, or otherwise cannot or will not comply through no fault of the employer.





	g.  Time Limit For Submission of Certifications.  VA may not issue payment to an employer for a period of training on behalf of an eligible veteran for a certification received more than 2 years after the date on which that period of training ended.  VA may not issue payment to an employer as reimbursement for tools and other work-related material necessary for the program of job training, paid for by the employee and reimbursed by the employer, for a certification received more than 2 years after the date on which the program of job training ended.





	h.  Payment Prohibited





	(1)  Training Program Previously Completed.  Payments may not be made on behalf of an eligible veteran who has completed a program of job training under SMOCTA.





	(2)  Nonduplication of Benefits





	(a)  SMOCTA payments may not be made to an employer on behalf of an eligible veteran if the veteran is receiving benefits under chapter 30, 31, 32, 35 or 36 of title 38, U.S.C., or chapter 106 of title 10, U.S.C., for the same period of training.





	(b)  SMOCTA payments may not be made to an employer on behalf of an eligible veteran if the employer receives for that period any other form of assistance on account of the training or employment of the eligible person, including:





	1. Assistance under the Job Training Partnership Act (29 U.S.C. 1501);





	2.  A credit under section 51 of the Internal Revenue Code of 1986 (relating to credit for employment of certain new employees); or





	3. Employer's incentive payments under 38 CFR 21.256 (title 38, chapter 31; also, see par. 7.08).





	i.  Payment Period.  VA normally makes payments to employers on a quarterly basis.  However, an employer with fewer than 75 employees may, upon request, receive payments on a monthly basis.





	j.  Tools and Other Work-Related Materials





	(1)  In addition to the maximum amount payable for the period of job training mentioned in subparagraph b above, VA also reimburses the employer for the cost of tools and other work-related materials necessary for the eligible veteran's participation in the program of job training in an amount up to $500.  VA Form 22-8929, Certification of Training, is used by the eligible veteran and the employer to certify that:





	(a)  The tools and other work-related materials are necessary for the eligible veteran's participation in the job training program;





	(b)  The eligible veteran bought the tools and other work-related materials; and





	(c)  The employer paid the eligible veteran for the cost of the tools and other work-related materials.





	(2)  A copy of the employee's receipt for the tools and other work-related materials must accompany the request for reimbursement.





	k.  Reports to Internal Revenue Service





	The Internal Revenue Service considers all reimbursements made to employers as taxable income and VA reports these payments to the Internal Revenue Service.  VA issues the equivalent of IRS Form 1099-Misc to employers at the end of the calendar year.





1.13  COUNSELING





	a.  VA Counseling





	(1)  Upon request of the eligible veteran, VA provides employment counseling services in order to help the eligible veteran in selecting a suitable program of job training.





	(2)  To the extent feasible, VA and DOL provide a program of counseling or other services designed to resolve difficulties that may be encountered by eligible veterans during their training under SMOCTA.  Such counseling and other services are similar to the counseling and other services provided under sections 1712A, 3697A, 4103A, 4104, 7723, and 7724 of title 38, U.S.C., and section 1144 of title 10, U.S.C.





	(3)  The purpose of VA counseling is to assist:





	(a)  In selecting a career objective;





	(b)  In developing a suitable program of education or training through which the career objective selected may be achieved;





	(c)  In selecting a training establishment or educational institution appropriate for the attainment of the objective;





	(d)  In resolving any personal problems which are likely to interfere with the successful pursuit of a program; and





	(e)  In selecting an employment objective for the individual that would be likely to provide him or her with satisfactory employment opportunities in the light of his or her personal circumstances.





	b.  Availability of VA Counseling.  Counseling assistance is available for:





	(1)  Identifying and removing reasons for difficulties which may result in interruption or discontinuance of training; or





	(2)  Considering changes in career plans and making sound decisions about the changes.





	c.  Counseling Required





	(1)  In any case in which VA has rated a veteran as being incompetent, VA must provide counseling as described in subparagraph a, before the selection of a program of education or training.  Counseling services will be furnished following the veteran's request, the veteran's initial application for benefits, or any communication from the veteran or guardian indicating that the veteran wished to change his or her program.  The requirement that counseling be provided is met when:





	(a)  The veteran has had one or more personal interviews with the counselor;





	(b) The counselor has jointly developed with the veteran recommendations for selecting a program; and





	(c)  These recommendations have been reviewed with the veteran.





	(2)  The veteran may follow the recommendations developed in the course of counseling, but is not required to do so.





	d.  Failure to Cooperate  





	(1)  VA will take no further action on a veteran's application for counseling assistance when he or she:





	(a)  Fails to report for his or her counseling appointment; or





	(b)  Fails to cooperate in the counseling process.





	(2)  VA may not issue a Certificate of Eligibility when the veteran does not complete counseling to the extent required under subparagraph c above.





1.14  CASE MANAGERS





	a.  General.  Except as provided in subparagraph b, the law requires a case manager be assigned to each SMOCTA trainee.  (DOL prefers the phrase "State Employment Service (Job Service) representative (DVOP/LVER)" be used instead of "case manager" when dealing with the public.  The SMOCTA forms use this longer expression.)  DOL provides for a program under which:





	(1)  A DVOP or LVER is assigned as the case manager to each eligible veteran as necessary;





	(2)  The eligible veteran has an in-person interview with the case manager not later than 60 days after entering into a program of job training; and





	(3)  Periodic (not less frequent than monthly) contact is maintained with each eligible veteran for the purpose of:





	(a)  Avoiding unnecessary termination of employment;





	(b)  Referring the eligible person to appropriate counseling, if necessary;





	(c)  Facilitating the eligible veteran's successful completion of the job training program; and





	(d)  Following up with the employer and the eligible veteran in order to determine the eligible veteran's progress in the program and the outcome regarding the eligible veteran's participation in and successful completion of the job training program.





	b.  Case Manager not Required.  Assignment of a case manager is not necessary:





	(1)  For an eligible veteran if, on the basis of a recommendation made by a DVOP or LVER, VA determines that there is no need for a case manager for the eligible veteran; or





	(2)  In the case of employees of an employer, if the VA determines that:





	(a)  The employer has an appropriate and effective employee assistance program that is available to all eligible veterans participating in the employer's program of job training under SMOCTA; or





	(b)  The rate of the eligible veterans' successful completion of the employer's programs of job training under SMOCTA, either cumulatively or during the previous program year, is 60 percent or higher.





	c.  Case Manager Required for New Certificate.  DOL must provide a case manager to an eligible veteran who voluntarily terminates or is involuntarily terminated from a program of job training under SMOCTA before the eligible veteran may be furnished with a further certificate or renewal of certificate of eligibility.





NOTE:  DOL has informed VA they plan to assign a case manager in most cases. 





1.15  INSPECTION OF RECORDS AND INVESTIGATIONS





	a.  Records





	(1)  Availability of Records.  All records and accounts of employees receiving assistance under SMOCTA, as well as other records that VA determines to be necessary to ascertain compliance with the requirements established under law, are to be available at reasonable times for examination by authorized representatives of the federal government.  If the records are maintained by an educational institution training the employee on behalf of the employer, the latter shall be responsible for insuring their availability.





	(2)  Retention of Records.  An employer must maintain the records specified in subparagraph (1) above for at least 3 years following the last month or quarter for which the employer received a periodic payment or following the date on which VA paid the employer a lump-sum incentive payment if one was paid.  Employers must maintain records longer than 3 years if VA or the General Accounting office requests the employer in writing to do this not later than 30 days before the end of the 3-year period.





	b.  Compliance Monitoring.  VA may monitor employers and eligible veterans participating in programs of job training under SMOCTA to determine compliance with the requirements established by law.





	c.  Investigations.  VA may investigate any matter it considers necessary to determine compliance with the requirements established by law.   Investigations may include examining records (including making certified copies of records), questioning employees, and entering into any premises or onto any site where any part of a program of job training is conducted under SMOCTA, or where any of the records of the employer offering or providing such program are kept.





	d.  Withholding Payments.  VA will withhold payment to an employer who fails or refuses to maintain records or fails to make them available to authorized representatives of the federal government.  The withholding will continue until VA determines that the employer has fully complied with record keeping and disclosure requirements.





1.16  OVERPAYMENTS





	a.  False Certification by Employer.  Whenever VA finds that an overpayment has been made to an employer on behalf of a veteran as a result of a certification or information contained in the employer's application to VA which was false in any material respect, the amount of such overpayment is a liability of the employer to the United States.  





	b.  Employer's Failure to Comply.  Whenever VA finds that an employer has failed in any substantial respect to comply for a period of time with an established requirement (unless the employer's failure is the result of false or incomplete information provided by an eligible veteran), each amount paid to the employer on behalf of an eligible veteran for that period is an overpayment and a liability of the employer to the United States.  





	c.  False Certification by Employee.  Whenever VA finds that an overpayment has been made to an employer on behalf of a veteran as a result of a certification or information provided to an employer or contained in an application submitted by the eligible veteran, which was willfully or negligently false in any material respect, the amount of such overpayment is a liability of the veteran to the United States.  





	d.  Payment Contrary to Limitation or Restriction.  Whenever VA finds that payment has been made to an employer which is contrary to a limitation or restriction established by law, the amount of such overpayment is a liability of the employer to the United States.  (There is no "administrative error" provision under which the employer might be excused from such overpayments.)





	e.  Recovery of Overpayments.  Overpayments may be recovered in the same manner as any other debt due the United States.  To the extent that an individual and employer are found liable for the same overpayment, they will be held jointly and severally liable.  Any overpayment recovered will be credited to the general funds to be obligated.  If no funds are to be obligated, the recovered overpayment will be deposited into the Treasury.





	f.  Waiver of Overpayments.  Overpayments will be waived, in whole or in part, in accordance with section 5302 of title 38, U.S.C.  Any amount withheld for the purpose of making a lump-sum incentive payment which is forfeited is not subject to waiver.\





g.  Disagreement Concerning Overpayments  


	


	(1)  If an employer disagrees with a decision of a Director of a VA regional office to hold an employer liable for all or part of an overpayment, the employer, within 60 days after receipt of notice of the decision, may ask that the decision be reviewed by the Director, Education Service.





	(2)  A review by the Director, Education Service, of an overpayment liability decision of the Director of a regional office will be based upon the evidence of record when the original decision to create the overpayment was made.  The Director's decision will be the final Department decision on the issue.





	(3)  If the veteran is held liable for all or part of an overpayment, he or she has the right of appeal to the Board of Veterans Appeals and to have a hearing.





1.17  OUTREACH





	a.  General.  DOD, VA, and DOL jointly provide for an outreach and public information program:





	(1)  To inform eligible veterans about the employment and job training opportunities available under SMOCTA and under other provisions of law; and





	(2)  To inform private industry and business concerns (including small business concerns), public agencies and organizations, educational institutions, trade associations, and labor unions about the job training opportunities available under, and the advantages of participating in SMOCTA.





	b.  Coordination.  DOD, VA, and DOL coordinate the outreach and public information program and job development activities with job counseling, placement, job development, and other services provided under chapters 41 and 42 of title 38, U.S.C., and with other similar services offered by other public agencies and organizations.





	c.  Agency Resources





	(1)  DOD, VA, and DOL make available such personnel as are necessary to facilitate the effective implementation of SMOCTA.





	(2)  DOL makes maximum use of the services of Directors and Assistant Directors for Veterans' Employment and Training, DVOPS, LVERS, and employees of local State Employment (Job Service) offices.  If VA withholds approval of eligible veterans' applications due to limited funding, DOL will take steps to assist such eligible veterans in taking advantage of opportunities that may be available to them under any other program carried out with funds provided by DOL.





	d.  Small Business Administration.  DOL will request and obtain from the Administrator of the Small Business Administration a list of small business concerns and on a regular basis will update such list.  This list is used to identify and promote possible training and employment opportunities for eligible veterans.





	e.  Assistance to Participate.  DOD, VA and DOL will assist eligible veterans and employers desiring to participate in SMOCTA in making application and completing necessary certifications.





	f.  Collection of Certain Information.  DOL, on at least a quarterly basis, collects certain information from the heads of State Employment Services and Directors for Veterans' Employment and Training of each state.  This information includes the number of eligible veterans who received counseling services from the State Employment Services who are referred to employers participating under SMOCTA, who participate in programs of job training under SMOCTA (including a description of the nature of the training and salaries that are a part of such programs), and who complete such programs and the reasons for the eligible veterans' noncompletion.





SUBCHAPTER II.  PROCESSING





1.18  GENERAL





	a.  Purpose.  This subchapter provides a quick overview of the implementing procedures for SMOCTA.  It is not intended to replace detailed instructions found in later chapters.





	b.  Coordination With DOL.  It is VA's policy to coordinate with DOL to the maximum extent possible.  VA will strongly encourage all veterans interested in SMOCTA to contact the local State Employment Service (Job Service) for assistance in developing job training opportunities.  All prospective employers must be referred to the local State Employment Service (Job Service).  VA will not approve any programs without this referral. 





	c.  Role of CPU.  Much of VA's processing of SMOCTA claims will be centralized at a CPU (Central Processing Unit) at the Muskogee regional office.  All ROs will process requests for employer approvals.  All ROs will issue Certificates of Eligibility to veterans who "walk-in" to the regional office.  All other processing is at the CPU.  The E-Mail box for the CPU is MAIL VBA MUSKO/SMOCTA.





1.19  SMOCTA FORMS 





	a.  VA Form 22-8928, Certificate of Eligibility for SMOCTA.  This form is generated by the Hines Benefit Delivery Center based on data entered by the CPU.  See chapter 4.





	b.  VA Form 22-8928-1, Certificate of Eligibility for SMOCTA.  This is a preprinted version of VA Form 22-8928.  Veterans Services Divisions will issue these forms in limited cases.  See paragraph 1.21 below and chapter 4.





	c.  VA Form 22-8929, Certification of Training.  Employers use this form to claim reimbursement under SMOCTA.  See chapter 6.





	d.  VA Form 22-8930, Notice of Intent to Employ a Veteran.  Employers use this form to advise VA of their intent to hire a veteran under SMOCTA.  If funds are not available, the CPU must notify the employer of this fact within 14 days from the date the employer mailed the notice of intent to VA.  See chapter 6.





	e.  VA Form 22-8931, Employer's Application For Approval Of A Job Training Program.  This is the employer's application for approval of a program.  See chapter 5.





	f.  VA Form 22-8932, Application For A Certificate Of Eligibility.  Veterans must use this form to apply for a Certificate of Eligibility.  See chapter 4 regarding processing of this form.





1.20  TARGET SCREENS





	See chapter 2 for full details.  





	a.  SM1 SMOCTA EMPLOYEE INFORMATION screen.





	b.  SM2 SMOCTA FINANCIAL INFORMATION screen.





	c.  SM3 SMOCTA EMPLOYER INFORMATION screen.


  


1.21  PROCESSING OVERVIEW





	Figures 1.01 through 1.03 give the major steps VA and DOL will use in processing SMOCTA claims.  The following paragraphs provide a more detailed overview.





	a.  Veteran Applications.  Veterans may apply for a Certificate of Eligibility at the State Employment Service (Job Service) or any VA regional office.  





	(1)  If a veteran applies in person at a regional office, the Veterans Services Division of that office will issue a Certificate of Eligibility (VA Form 22-8928-1) while the veteran is waiting provided eligibility is clearly established.  The local Veterans Services Division will likewise provide expedited service if a veteran submits an application and the 


State Employment Service (Job Service) indicates that a suitable position is already available.  





	(2)  The CPU will process all other veteran applications.  See chapter 4 for details.





	(3)  A Target SM1 screen will be completed whenever a veteran's application is processed.  





	b.  Certificates of Eligibility





	(1)  Veterans will present their Certificate of Eligibility to prospective  employers as verification of eligibility to participate in SMOCTA.  The Certificate of Eligibility strongly encourages veterans to contact the State Employment Service (Job Service) for assistance in locating employers.  





	(2)  Although the Certificate of Eligibility expires 180 days after issuance, it may be renewed if the veteran requests renewal and is found eligible.





	c.  Employer Approvals





	(1)  Employers must apply to VA for approval of a training program.  Employers must contact the State Employment Service (Job Service) office for assistance in developing a training program.  A DVOP or LVER will review all employer applications and forward recommendations to VA.  See chapter 5 for details.





	(2)  When a program is approved by the regional office of jurisdiction, that office will furnish the employer an approval letter and a sufficient quantity of VA Forms 22-8930.  The Educational Liaison Representative at the regional office will complete a Target SM3 screen when a program is approved.  





	d.  Placement





	(1)  When a veteran is placed in an approved training program, the employer completes a Notice of Intent to Employ (VA Form 22-8930) and submits it to the CPU.





	(2)  The CPU reviews the Notice of Intent, determines if funds are available, and notifies the employer accordingly.  The CPU completes an SM2 screen at this point.  See chapter 6 for details. 





'	(3)  When the employer submits a certification of training, CPU makes payment if appropriate using the SM2 screen.  See chapter 6 for details.





	e.  Case Managers.  DOL provides a case manager (also called a State Employment Service (Job Service) representative (DVOP/LVER)) for each veteran in a job training program to facilitate successful completion of the program.  See paragraph 1.14.





	f.  VA Counseling.  VA counseling is also available under SMOCTA.  See paragraph 1.13 and chapter 7 for details.  





	g.  VA Outreach.  VA has certain outreach responsibilities under SMOCTA.  See paragraph 1.17 and chapter 3. 





	h.  Payment Inquiries.  See chapter 3.





1.22  Coordination with State Employment Service





	Chapter 3 describes certain contacts that must occur with State Employment Service (Job Service) officials.  In certain instances specified in later chapters of this manual, VA must send copies of letters to the State Employment Service (Job Service).  For this purpose, an SCPC (State Central Point of Contact) has been established for each state.  The list of these SCPCs will be furnished separately to the Education Liaison Representative at each regional office and the CPU.





1.23  Central Office Assistance





	a.  Address any education policy questions to the Education Program Administration Staff (225) either through electronic mail to MAIL VBA 22 or by calling 202-273-7187.





	b.  Address any education procedure questions (regarding chapter 1, 2, 4, or 6) to the Education Procedures Staff (224B) either through electronic mail to MAIL VBA 224B or by calling 202-273-7181.  E-Mail changes in SCPC personnel or address to MAIL VBA 224B.





	c.  Address any outreach or inquiry questions (chapter 3) to the Foreign Services and Field Operations Staff (271) either by E-Mail to MAIL VBA 271 or by calling 202-275-5257.





	d.  Address any program approval questions (chapter 5) to the Education Operations Staff (223A) either through electronic mail to MAIL VBA 22 or by calling 202-273-7152.





	e.  Address any finance procedure questions to the CP&E Policy Division (047G5) by calling 202-273-5557.





	f.  Address any VA Counseling questions to the Chief, Operations and Program Coordination at 202-273-7427.





	g.  Address any accounting questions to the Hines Finance Division (047F4) by calling 708-681-6750.
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Figure 1.01.  SMOCTA Processing Overview
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