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Subject:  Mitigating Circumstances Information and Award Actions





1.  VA Decision.  Education Service issued M22-4, part IV, change 27 on March 8, 2001.  This change rescinded paragraph 5 of RPO letter 22-96-5 which allowed adjudicators to accept a school’s certification that a student had mitigating circumstances and that the reasons were on file at the school.  We affirm the rescission of these previous procedures.  An adjudicator, and not the school, must determine that a student has valid reasons.  





2.  Mitigating Circumstances And Corroborative Evidence.  Claimants are normally expected to document claimed mitigating circumstances with corroborative evidence.  A limited exception allows VA to automatically accept a claimant’s statement if the specific mitigating circumstances stated are of a sensitive nature and where it would be insensitive to insist on the submission of corroborative evidence.  (See M22-4, pt. IV, para. 11.07c(2).)





3.  Initial Mitigating Circumstances Award.  An adjudicator now takes only one award action to reduce or terminate education benefits if adequate evidence of mitigating circumstances is not received with the school’s report of reduction, withdrawal or assignment of nonpunitive grades.  (See M22-4, pt. IV, para. 11.11a(1).)





4.  Claimant’s Sensitive Mitigating Circumstances Statement Present When Preparing Award.  An adjudicator should grant mitigating circumstances if the claimant has submitted sensitive information, and the sensitive information is present in the claimant’s records at the time the adjudicator prepares that award.  





An adjudicator may also grant mitigating circumstances in a similar situation if a claimant’s school indicates all the following at the same time:


A school indicates that the student claims that mitigating circumstances were involved in the termination or adjustment action,


The school states the specific mitigating circumstances that the student has, and


The specific mitigating circumstances are of a sensitive nature which the adjudicator can automatically accept.





If the adjudicator can not automatically accept the stated reasons, the adjudicator must reduce or terminate education benefits retroactively to the first day of the term and concurrently ask the student for supporting statements or evidence.
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