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Subject:  Elimination of Delimiting Dates For Chapter 35 Spouses 








1.  Purpose.  To announce a court ruling that VA has no authority to impose a 10 year delimiting date on chapter 35 spouses.





2.  What Happened.  On February 6, 2001, in Ozer v. Principi, the United States Court of Appeals for Veterans Claims decided that chapter 35 spouses have no delimiting date.  The Court reasoned that 38 U.S.C. 3512(b)(1) determines the eligibility period for spouses and surviving spouses.  That subsection states that the eligibility period ends ten years after whichever of three events occurs last.  The Court stated that the Secretary's first finding that the veteran has a total service-connected disability permanent in nature could never be the last of these three events.  Since it is this event that establishes eligibility for these spouses, the Court's decision has the effect of ending delimiting dates for chapter 35 spouses.  This decision does not change the rules for determining a surviving spouse's delimiting date. 





3.  Previous Procedures.  Previously, RPOs (Regional Processing Offices) followed regulation 38 CFR 21.3046(c) when processing a claim for a chapter 35 spouse.  The Ozer decision invalidates this regulation to the extent that it applies to spouses.  The corresponding manual reference is M22-4, Part VII, paragraph 1.05c.





4.  Revised Procedures.  RPOs must now use the revised procedures shown in the attachment.  We are bound by Ozer unless Congress acts to clarify this section of law and invalidates this decision.





5.  Review of Previous Decisions.  The Ozer decision apples not only to current claims but also to all of our previous decisions about a spouse's delimiting date.  RPOs must review and adjust cases encountered during normal processing. 





6.  Questions.  Stations should send policy questions to "VAVBAWAS/CO/225B".  Stations should send procedural questions to "VAVBAWAS/224B".











		       /s/


		William D. Fillman, Jr.


		Acting Director, Education Service
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�



Attachment 


[Modified Wording for M22-4, Part VII, paragraph 3.08b(2)]





Permanent and Total Disability





	Spouse Claimant.  If the claimant is a spouse who is eligible based on the veteran being rated permanently and totally disabled due to service-connected disability, he or she has the right to elect a beginning date for chapter 35 benefits.  This date can be any date between the effective date of the rating and the date of notification to the veteran of the rating.  





(1)  For original awards, enter the effective date of the rating in the "Perm and Tot Disability" field on the 311, Chapter 35 Eligibility screen while the Ozer ruling is in effect.





(2)  RPOs should update and extend any system-generated delimiting date as necessary by placing the current date in the "Perm and Tot Disability" field on the 311 screen.  





(3)  Suppress all BDN system generated award letters for spouses until we publish further notice.  Send the spouse a detailed letter, giving appropriate effective dates, rates, and remaining entitlement.  Be sure to specify remaining entitlement on each letter.  This is the only current way of limiting benefits to a chapter 35 spouse.  





EXAMPLE





A spouse's delimiting date was previously determined to be July 1, 1985.  He now files for chapter 35 benefits.  Based on (1) the Ozer decision and (2) his veteran spouse still living, he is eligible to receive benefits IF he has entitlement remaining.  The Ozer decision only addressed how long a spouse can receive benefits, not the effective date for paying benefits.  For other than original awards, determine the effective date of benefits in accordance with 38 CFR 21.4131.  For original awards, see draft circular 22-01-01, paragraph 13. 





