DECISION ASSESSMENT DOCUMENT





VAOPGCPREC 11-99 (September 2, 1999)





HELD: a.  The provisions in paragraph 50.05 of chapter 50 of the Veterans Benefits Administration (VBA) (formerly Department of Veterans Benefits) Adjudication Procedures Manual M21-1 extant in 1964 did not purport to bar service connection for the in-service aggravation of preexisting retinitis pigmentosa.





b.  The effective date of the award of compensation for retinitis pigmentosa in the case giving rise to the opinion request is governed by the generally-applicable provisions of 38 U.S.C. § 5110(a), unless the Board determines, based on its review of the record, that another provision in chapter 51 of title 38, United States Code, is applicable to that effective-date determination.





c.  Because the statutes and regulations existing at the time of the veteran’s claim for benefits permitted an award of service connection for in-service aggravation of retinitis pigmentosa, subsequent Department of Veterans Affairs General Counsel opinions and changes to VBA Manual M21-1 cannot be considered “liberalizing” changes which created the right to such benefits.  Accordingly, the effective dates of those documents do not govern the effective date of the veteran’s award under 38 U.S.C. § 5110(g) and 38 C.F.R. § 3.114(a).





ANALYSIS:  This General Counsel opinion was written in response to a request from the Board of Veterans Appeals (BVA).  In the claim before the BVA, a veteran had been denied service connection for retinitis pigmentosa in January 1964.  In the 1964 decision, the regional office concluded that the condition existed prior to service and was not aggravated by service.  In 1990, the veteran reapplied for service connection for that condition, and the regional office awarded service connection on the basis that the condition had been aggravated by service.  The effective date of the award of service connection was March 29, 1989, the effective date of a change in VBA Manual M21-1.  [This manual change was preceded by Op. G.C. 1-85 (reissued as VAOPGCPREC 82-90), Op. G.C. 8-88 (reissued as VAOPGCPREC 67-90), and a 1986 revision to Manual M21-1.]  The veteran alleged clear and unmistakable error in the 1964 rating decision and, on that basis, claimed that an earlier effective date was in order.





The General Counsel stated that the manual provision in existence at the time of the 1964 decision did not purport to constitute an absolute bar to service connection for retinitis pigmentosa.  Rather, the manual provision stated only that retinitis pigmentosa would be considered to have existed prior to service, rather than stating that service connection could not be granted for the disease.  This may be viewed as implying that service connection could be granted if the disease were aggravated in service pursuant to generally applicable statutes and regulations authorizing compensation for in-service aggravation of diseases.  Further, the statement [in the manual provision in existence in 1964] that retinitis pigmentosa will be considered to be of “familial origin” speaks only to the issue of incurrence and would not bar a finding of aggravation, absent any language in the manual provision purporting to bar a finding of in-service aggravation of an “actual disease” of familial origin.





As for the effective date, based on the General Counsel’s conclusion that the law extant in 1964 permitted an award of service connection for in-service aggravation of retinitis pigmentosa, the subsequent General Counsel opinions and the 1986 change to VA Manual M21-1 cannot be viewed as liberalizing VA issues which created the entitlement on which the veteran’s award was based.  The General Counsel opinions merely stated that existing statutes and regulations authorized awards of service connection for hereditary or familial diseases such as retinitis pigmentosa and did not purport to create any new basis of entitlement to benefits.  The revised manual provision issued in 1986 stated that, “[i]f no other cause is shown for retinitis pigmentosa, consider it to be hereditary, and determine service connection on whether or not there has been aggravation of this preexisting condition during service.”  Manual M21-1, ch. 50, para. 50.09.d (change 415 Jan. 3, 1986).  Although that manual provision is clearer and more specific than the manual provisions existing in 1964, it cannot be viewed as creating a new substantive basis for entitlement to benefits which did not previously exist, since, as discussed above, the 1964 manual provisions permitted service connection for in-service aggravation of retinitis pigmentosa.  





IMPACT ON DECISIONMAKERS:  This assessment provides clarification on the effective date for a grant of service connection based upon in service aggravation of retinitis pigmentosa.  As for assigning an effective date, the provisions of  38 U.S.C. § 5110(g) and 38 C.F.R. § 3.114(a) should not be applied in this instance.  





RECOMMENDATIONS:  Consideration should be given to adding a provision about effective dates to M21-1, Part VI, par. 7.01g and/or 11.07.  
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