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HELD:  a.  The BVA has the authority to adjudicate or address in the first instance the question of timeliness of a substantive appeal and may dismiss an appeal in the absence of a timely-filed substantive appeal.  It should, however, afford the claimant appropriate procedural protections to assure adequate notice and opportunity to be heard on the question of timeliness. 





b.  When the BVA discovers in the first instance that no substantive appeal has been filed in a case certified to the BVA for appellate review by the agency of original jurisdiction, it may dismiss the appeal.  Again, it should afford the claimant appropriate procedural protections.





ANALYSIS:  These issues arose in the context of an order issued by the Court of Appeals for Veterans Claims (CAVC or Court) in Swan v. Brown, 9 Vet. App. 450 (1996) (per curiam), in which the Court directed the claimant and VA to file memoranda addressing the question of whether the BVA has authority, in the absence of an administrative appeal, to adjudicate a question of timeliness of a substantive appeal if the regional office (or AOJ) has not made an adverse determination as to timeliness.  This situation would have arisen, for example, in a case where the regional office certified an issue to the BVA, and, upon review, the BVA determined that the substantive appeal had not been filed timely.  





The General Counsel indicated that a review of the history of the statutes governing VA’s appellate body has revealed nothing which indicates that the BVA does not have authority to dismiss an appeal in the absence of a timely filed substantive appeal.





The General Counsel cautioned that, to ensure that VA affords all claimants adequate procedural protections, before the BVA dismisses an appeal because the appellant failed to file a timely substantive appeal, the BVA should consider whether the claimant has been given adequate notice and an opportunity to submit evidence and argument on that question, as well as an opportunity to address that question at a hearing.  In addition, it was noted that, in Sutton v. West , 9 Vet. App. 553, 569-70, (1996), the CAVC provided examples of procedures the BVA could follow to ensure that it affords fair process in all instances, consistent with the approaches and holdings in Thurber, Austin, and Bernard.  





The General Counsel strongly recommended that the BVA consider promulgation of a regulation dealing with this issue, perhaps one similar to 38 C.F.R. § 20.203 which provides a claimant with certain procedural protections when the BVA raises the issue of the adequacy of a substantive appeal.





IMPACT ON DECISIONMAKERS/RECOMMENDATIONS:  This assessment should be provided to appeals team leaders or coaches (or others who review BVA remands) at regional offices. 
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