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HELD:  a.  Pursuant to 38 U.S.C. § 5110(b)(2) and 38 C.F.R. § 3.400(o)(2), where a veteran files a claim for increased rating alleging an increase in disability within one year prior to receipt by VA of the claim and a VA examination or other medical evidence subsequently substantiates an increase in disability, the effective date of the award of increased disability compensation is the date as of which it is ascertainable based on all of the evidence of record that the increase occurred.


b.(1)  Section 3.400(q)(1)(i) of title 38, Code of Federal Regulations, is applicable to a claim for increased rating based upon new and material evidence submitted prior to expiration of the appeal period or before an appellate decision is issued.  


b.(2)  When new and material evidence is submitted within the appeal period or prior to an appellate decision with regard to a claim for increased rating, the effective date for any increased rating is the date on which the facts establish the increase in disability occurred or the date of the original claim for increase, whichever is later.  However, if the facts establish that a veteran’s disability increased within one year prior to receipt by VA of the original claim for increased rating, the effective date of the increase is the date on which the increase in disability occurred.





ANALYSIS:  The General Counsel opinion clarifies that, per 38 C.F.R. § 3.400(o)(2), (which implements 39 U.S.C. § 5110(b)(2)) if, in connection with a claim for increase, a veteran alleges an increase in disability within the one year prior to receipt of the claim and medical evidence substantiates the increased disability, the effective date of an award of increased disability compensation must be determined based upon the facts of the particular case.  Obviously, this fact-finding will be easier where sound medical evidence, particularly expert medical opinion, exists which is probative of when the disability worsened.  However, the record as a whole, including testimonial evidence, must be analyzed for this purpose.





The opinion points out that 3.400(q)(1)(i) does govern the determination of the effective date for an increased rating, where new and material evidence is received within the one year appeal period following a denial of a claim for an increased rating or prior to an appellate decision.  The General Counsel stressed that to the extent that Veterans Benefits Administration policies, including those set forth in USB letter 29-98-5 and Trg Ltr 91-3 are inconsistent with the law as interpreted by the General Counsel opinion, they are without effect.  





The General Counsel clarified that the plain language of 38 C.F.R. § 3.400(q)(1)(i) supports the conclusion that the effective date for an increased rating based upon new and material evidence submitted during the appeal period or prior to an appellate decision is the date of claim for increased rating or the date on which the evidence shows entitlement, whichever is later.  Section 3.400(q)(1)(i) states that, when new and material evidence is received within the appeal period or prior to an appellate decision, the effective date “will be as though the former decision had not been rendered.”  As a result, the former decision regarding the claim for increased rating is a nullity, and the claim must be regarded as an original claim.  The statutory provision and regulations governing the effective date of an original claim for increased rating, 38 U.S.C. § 5110(a) and 38 C.F.R. § 3.400, must be applied.  





IMPACT ON DECISIONMAKERS:  None.  Fast letter 99-100, Effective Date Chart, is in compliance with this General Counsel Opinion.





RECOMMENDATIONS:  None.
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