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HELD:  Section 1114 (k) of title 38, United States Code, authorizes a special rate of compensation for the disabilities specified in that provision.  Neither section 1114 (k) nor VA’s general rulemaking authority, 38 U.S.C. § 501 (a), delegates to VA authority to recognize by rulemaking additional injuries or conditions not specified in section 1114 (k) for which the special rate of compensation will be paid.  By authorizing that rate of compensation for “anatomical loss or loss of use of one or more creative organs,”  Congress intended to compensate for loss of a procreative, or reproductive, organ, which does not include the breast. Therefore, VA may not by rulemaking authorize special monthly compensation under section 1114 (k) for a service-connected mastectomy.





ANALYSIS:  This opinion makes clear that VA cannot by regulation add to the statutory list of conditions for which special monthly compensation is paybable.  VA does not have the authority to amend the regulation in title 38 of the Code of Federal Regulations, to include the breast as a creative organ.  The general counsel opinion discusses the term “creative organ”, including its literal definition, and the meaning intended by Congress.  After researching its legislative history and structure of the statute, it was General Counsel’s opinion that Congress intended the statute to compensate loss or loss of use of a “procreative” organ, or reproductive organ.  The legislative history was traced back to 1930, when the Medical Director of the Veterans Bureau interpreted the term “creative organ” to mean “procreative” organ.  A few years later, the Veteran’s Administration formalized that interpretation.  That same interpretation entered the agency’s regulations.  (See VA Regulation 1131 (January 25, 1936)).  In 1952, Congress extended the application of this provision to veterans of wars subsequent to WWI.  (See Act of June 30, 1952).  





The next consideration, now that it was established that “creative organ” means “procreative organ”, is whether the breast falls within the meaning of procreative organ.  By definition, the breast is “the anterior aspect of the chest, often applied especially to the modified cutaneous glandular structure it bears.”  Dorland’s Illustrated Medical Dictionary 227 (28th ed. 1994).  The function of the female breast is to aid in the care of the newborn, rather than to assist in the process of reproduction.  Therefore, the breast does not fall within the meaning of procreative organ, and thus, cannot, by rulemaking, be included as an organ for which special monthly compensation at the k rate could be paid.





IMPACT ON DECISIONMAKERS/RECOMMENDATIONS:  None, however, the full opinion should be read by all rating personnel.  
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